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SENECA, Lib. x1v. Epiſtolarum, Epilt. 94. 
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Eng there have been expoſed to 
Publick View, a couple of Tracts, 


the one entitaled, 7he Woman's. 

= ot; F 4 the ocher ſtiled, 7he In- 
Hats. ; T hays been induced to 
ie MPubliacian of this perexiguous 
FIcC6, Nan have-named it, The Law of 
Von Compos Mentis : It being no other 
Wn a Collection ( merhodically di- 
Bcited) of fuch Laws, with the Caſes, 
OIpunons, and Reſoluuons, of our 

ommon Law :Sages, as do Propepy | 

oncern the Rights of all ſuch, as 

wholly” dcſticur? of Reaſon : Some 
-A 2 | whereof 


The Author to the Reader. 


whereof arc become ſo by a perpetual 
Infirmity, as Idiots, or Fools Natural : 
Some, who were once of good and 
ſound Memory, bur by.che Viſitation 
of God, are deprived of 3t, as Perſons, 
in a high Degree, Diſtra&ted : Some, 
that have their lucid Intervals, (ſome- 
timcs in their Warts, ſometimes our, ) 
as Lunatick Perſons: And ſome, who 
are made fo by their own Default ; as 
Perſons overcome with Drink, who 


during the time of thew. Drunkennefs, 


are compared to Mad-Folks. All which 


Sorts' of Non Compos Mentis, are the 


Subject Marter of che enſuing Sheets, 


I ſhall no longgr detain the Reader 
from the peruſal of them, than by 
cendering him the good Advice, g1- 
ven by an ingenious Author, touch- 
ing Witkfs Perſons ; which 1s as fol- 
lows: | 


© Take 
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© Take no Pleaſure in the Folly of an 
Idiot, nor in the Fancy of a Lunartick, 
nor in the Frenzy of a Drunkard ; 
make them the Object of thy Pity, 
not of thy Paſtime. When thou be- 
holdeſt them, behold, how thou art 
beholding to Him, that ſuffered thee 
not to be like them. This whol- 
ome Counſel of his, to embrace, will 
de look'd on as an Act of Prudence : 
But to reject it, will be ſucha piece of 
Folly, as will undoubtedly bring him, 
hat ſhall be guilty of it, under the 


ard Sentence, of our old Engliſh Pro- 
verb, Let him be begg d for a Fool. 


The Author to the Reader. | Fes 


OF THE 


OUERIES., 


; RELATING, © 5 
Firſt, o IDIOTS. 


. | 


1. F the King commit the Body, or Eſtate, of an 1diet, 
to J. S. to do with him as he pleaſes, whether this 
Grant be good ? . 26 


2. Whether the King ſhall have the M:an Profits, ſrom 
the time of the firf# Seiſure of the Idiot, or from the 
time of the Office found ? 27 


3. At what time was the Prerogative in the Cuſtody of © 
Idiots Lands conferred on the Crown, during the Life 
of an Idiot, or Natural Fool ? 29 


A 4 4. Whe- 
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4. Whether the Ter-Temant ſhall be allowed to Traverſe 
an Office of 1diocy, upon a Scire Facias brought ag ainſt 
bim by the King ? 3 0p <3 Wi 


5. Whether there be any Diverſity in the Caſe of the King, 
to anſwer either to the Tenure, or the Poſſeſſion ? * 32 


6. Whether an Idiot, or Fool Natural, can be bound by 
the Sale of his Goods, in Market Overt ? 33 
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. 7. Whether a Stranger may tender Money in Performance 
of & Condition to ſave the Eſtate of an Idiot? 33 4 


8. If an Idiot ſhould make his Teſtament wiſely, and 
reaſonably, to the Shew, whether this Teſtament of 7 
bis be good, or not ? | 34 


9. If an Idiot above the Age of 21 Years, makes a Feoff- 
ment in Fee of his Inberitance, how, and 'in what 
manner that Feoffment may be avoided during his 


Life ? 39 
To. A Fine levied by an Idiot, what it operates? 40 


Kk 11. A Fine levied by ]. S. Uncle of an Idiot, who was. 

18 ' wſciſed of an Inheritance, (the ſaid J. S. dying in the 

k Life of H. the Idiot), whether this Fine ſo levied, 
can bar the Grand: Child of }. S. ? 42 


12. Whether the Cuſtody of an Idiot, holding by Copy of 
Court-Roll, belongs to the King by bis Prerog ative, or 
tothe Lord of the Copybold Mannor ? 44 


13, Whes- 
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2. Whether there be any Difference between an Eſtate \, 
made in Perſon, or by Attorney, as to an Idiot, or any © 
other Non mpos Mentis p 45 


i, 4 Man dies ſeiſed f Land, his Heir being an Idict, 
and before Office be levies a Fine, whether the King. | 
ſhall have the Cuſtody of the Lands, or not ? 47 


OS 


Fo Wiots in the Cuſtody of the Prince, whether ſuch Cu- 
ſtody can be deviſed by the Teſtator ? 47 


| B&G. Idiocy, whether in any Caſe triable in the Eccleſia- 
ftical Court © 48 


4 6 
F 7+ 4n Executor baving obtained Judgment in an Ac- ® 7 
> || compt, and having the Defendant in Execation for 

Arrearages, and the Teſtament being afterwards an- * © 
- | rulled for Idiocy in the Teftator, whether the Teſta- $ 
ment being diſapproved, an Audita Querela will lie 
| for the Defendant *? M "5, LES 


8. Whether an Attorhment made to a Grant by an Idig, 
or other Non Compos Mentis,can be good in Law? 50 


9. Whether an Inquiſition ſhall bind an Idiot, without 
an Examination by the Council ? 51 


O. No Peſſeſſions in: Lands deſcending to an Idiot, but 
only a Right, whether the King can emer, and have the. 
Cuſtody of it ? £2 51% 


; Secondly; 


A Table of the Queries, 


ld. a. 


| =. | Secondly, ToPerſons Furious,orDiſtrafted 


"© <0 


1. V Hether Madneſs, -or Inſanity of Mind, ought 
= to be prowed by him that objefeth th 
, 4 ” ſame ? 66 


2, Madneſ”, before the making of a Teſtament, vu 
e 


it can be preſtmed to continue 2 
3. Furor, or Madneſs, whether hard to be proved ? 68 


4. Madneſs, whether it may be proved by ſmgular Wit 
neſs ? 6e 


5. Whether the Grant of a Copyhold Eftate, made by th 
Lord of the Copybold Mannor, that is a Mad-man, ca 
be good in Law ? bc 


6. A Madman being ſeiſed of Land, and granting « 
Rent-Charge out of this ſame Land, dies, his Heir en 
tiring, and the Grantee diſtraining for Rent- Arrears, 
whether the Heir may bring an Attion of Tre- 


ſpaſs ? 79 


7. A Man of Sane Memorie, ſeiſed f Lang, makes a 
| Feoffment, and after, when be is beſides himſelf, or 
diftratted, makes « Letter of Attorney for Livery 0 
Seifin, which is executed accordingly, the Feoffor dies ; 
whether the Heir may lawfully enter upon the Feoffee * 
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8. Whether the Entry of the Heir of @ Furor Man by 
lawful, maugre @ Deſcent had i the Life of bis An- 


ceftors * | ”I 


9. What kind of Privies can diſable him, who was de- 
prizved of the Uſe of Reaſon, and Underſtanding ? Or 
b whom, and what Att done by a Mad-man, can he 
avoided ? 72 


10. Whethtr a Man Diſtrafted, or out of his Wits, be 
relievable in @ Court of Equity, to awoid a Deed made 


by bimſelf ? 73 


11, Whether this Maxim, That the Party cannot diſable 
himſelf, (ball hold good in Criminal Cauſes, as Felony, 
 Muriher, and Peru Treaſon ? 74 


12. If a Man while be is Non Compos Mentis, deſtroys 
himſelf, whether he can be ſaid to be Felo dele? 78 


13. Whether be that is Non Compos Mentis, and totally 
deprived of all Compaſſings, and Imaginations, can 
commir Hig h-Treafon, by Compaſſing and Imnyining 
the Death of the King *? 79 


14. Whether a Mad-man be puniſhable in Treſpaſs * $3 
15. Whether @ Furor Man can be @ Purchaſer ? 84. 


16, Whether the Will of one that afterwards becomes 
Mad, or Diſtratted, ſhall tand good in Law? 84 


17. Whether a Fine before a Fudge of Non ſane Memo- 


rie, or a Grant of an Office made by him, be pood in 
Law ? FO EN NY 86 
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13. A Mad-man makes an Exchange of his Lands with 
J. S. for other Lands, and the Exchange is accordingly 
executed ; the Non ſane Man dies, whether bis Heir 


can avoid this Exchange * -- "Bs." 86 


. 19+ Whether, and in what Caſes, Lacheſs can prejudice 
an 14iot; Mad-man, or other Non Compos Mentis ? 87 


20. Whether he that is a Furor Man, can be appointed 
Tator ? | > 89 


21. Whether « King, or other Sovereign Prince, during 
the time of his Inſanity of Mind, be capable of ma- 
king Peace ? 90 


22. Whether it be lawful to ſpeak Untruth to Mad-men ? 
90 
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Thirdly, To LUNATICAS. 3 


'V 


Hether the Teſtament made by @ Lanatich, 
during bis mad Fits, be valid in Law, 


when he is come to bimſelf ? 103 
Ig - 
;- WW. Whether a Teſtament can be made by a Lunatick Per- . 
oO i ſon betwixt bis Fits ? | 103 


? Ib. If » Teſtament be made by a Lunatick Perſon, and 
O i the time of the making unknown, whether this Teſta- 
ment be 'good or not ? . 104 


6. Whether the Dying ſtiſed of a Baſtard Eigne, with- 
out Interruption, ſhall bar the Right of a Mulier Puiſne, 
that is a Madman, or @ Lunatick ? 105 


» Whether a Lunatick can be prejudiced by Laches of- 
* ſuing Livery? ; 106 - 


6. Whether a Lunatick be puniſhable for harting a Man 2? 
107 


7. Whether a Deviſe by a Lunatick, be aided by the Sta- 
rute of 43 Eliz, Of charitable Uſes * $5 = By 


þ 


8. Attions touching 8 Lunatick's Lands, whether they 
muſt be brought in bis own Name? * 108 
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9- Whether the Lord of a Mannor can grant the Cuſtody 
of a Copibold, belonging to a Lunatick, without a.ſpe- 


cial Cuſtom ? + 109 
10. Whether the Atts of a Lunatick, during bis Intey- 
miſſions, or lucid Intervals, be binding ? 119 


Wife, and Children, with the P the Lands, can 
grant them over to the proper u another Perſon? 
; 110 


11. Whether the King, who is to of the Lanatick, bis 
rofits 
e 


12. Whether the Committee of a Lunatick, can grant Co- 
pybold Eſtates ? RE 


13. If a Dean of Paul's happen to be @ Lunatick, who 
ſhall have the Cuſtody of him ? 112 


. 14. If a Man, in Criminal Caſes, be ſuſpefted to coun- 
rerfeit Madneſs, or Lunacy, bow ſhall it be diſcerned, 
whether he be mad, or not ? 113 


15. A Bargain by a Lunatick, before the Lunacy found, 
whether avoidable, by being found a Lanatick, with a 
RetroſpeF of ſeveral Years ? | 115 


16. "Whether the View of Land, according to the Sta- 
tute of Weſtm. 2. c. 48. be grantable in all Caſes to 
Infants, to Men in Priſen, to Lunaticks, or ſuch-like. 

| 117 


Fourthly, 
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Fourthly, '7o DRUNKARDS. 


VV. 8 Mar's Drank can, be any 
ood Plea in the Courts at Weſtminſter, 


ither in "IM or Civil At 2 122 


, A Drunken Perſon, whether be may make @ Te fat 
went ? 123. 


p. Such as garb the —_— Name of others, with oppro= 
brious Words, through Weakneſs of their Brain, eutber . 


by Frems Drink, > or other Lyo btneſs, how are they 
ef 20 withal ? we meſs, 125 


3 


' The Reader is deſired to Corre# theſe Faults, before be 


begins : Other minuter Faults, 0 7 literal Errors, and 
Poimtings, it is expefFed his Candor will paſs over. 


Nſtead of Doth the Law, read, Doth not the Law, p. 2. 22. In- 
ſtead of ire By. ae + P. 2 elm an AF, r. 
# Traf, p. 26. In ay Se; a. r. Towr ſon's C P. ”. 
Lnfand of avs Man make, r 9p. 
a Man faſed.” r. + Ma died ſohd. » B97 Inftead of being og 
i 


of a Carve of Land in Fee. r. bei fed of # Carve of Land, grant 
Sovy = oi hanye the ſame m Fee, p. 70. fl pegs = 
r. tenentar, P. 77. Inſtead of de prodiftienibus, r. de aBFimmibus, 
P, 72. Inſtead of derus, I. Verus, P. 94. 
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ON CO avs ; OUENT! $, 
Inquiſited and Explained. 


in ,EFORE I come to Tint of the Law relating 
'to perſons of Now S ane Memorie , I ſhall by way 
BJ of Infrodu#ion ſhew the Reader upon what Right 
the Dominion of Infants, diets and Mad-men 
| TS In performance whereof, I muſt be be- 
olding to Hugo Grotizs (that Prodigy. of Learning) 
whoſe Words are theſe follawing : 


> io Righeof Pr (Gith he) the Laws of Net wot 
no opriety can be admitted to th O 

_ RP of Gee 

ws Gentium, Lib. 2. Ca Cap. 3- SR. 6. De jive | 

Nations, - for > 

doth 


mage res 2vour unto fag Moos and At 


> The Law of Non Compos Memis. | 


« Jen, that they may lawfully receive and retain the 
« propriety of things, All Mankind in the mean time 


« ſuſtaining their Perſons. For Humane Laws may con- | 


« ftitute many things, that were Preternatural, but not 
* any - thing that is againſt 
Humana jura multa conſtituere « Natyre, And therefore 
paſs aa x0 contra na" g«u tha t righ e of Dominion 
4 « that, in favour "to ſuch, 
Fe »*by the unanimous conſent of all Civiliz'd Nations 
* thus introduced, may haply conliſt with the firſt AQ 
* of Dominion, which is a power to have and to hold 
 *things in Propriety ; but not with the ſecond AQ, 
*< whichis freely and volungarily-todi of them with- 
* out a-Guardian (it being but Equal, Shet thoſe that can- 
© not govern themſelves , 
Hquum eft , wt qui ſe Yegere * ſhould be govern'd by O- 
non poteſt, regatar aliunde. © thers.) For as to the right 
© of Alienation, and the 
«like, becauſe in their own Nature they imply the Act of 
« a Will, guided with { @ ) Reaſon, which _ Idi- 
4 Shia (iden « ofs and Madmen have 
A ienartio FOrim [06 cc . 
deſiderat habere judicium, Cal- ,, mo Tee = 
fodorus 11, 11. flaw permit t 
<nto them, as to the ie 


« and free Exerciſe of their Rights, 


But here may be ſiarted a Queſtion or two : 


Quelt. One whereof is this ; If there be found is Peo- 
ple that have no uſe of Natural Reaſon at all, Whether 
ail Right and Dominion may be taken from them ? 


Sol. It is not ſufficient (faith Groriws) to juſtifie a 
War, to pretend , that we were the firſt Diſcoverers of 


any place, in caſe it be poſſeſt, tho? by Pagans and a 
els, 


FI 5 AI 

Ehe Law of Nov Comp) Mei. _ 
dels, or by Men of dull Apprehenſion 3 for to entitle oher 
ſelves to be the firſt Found- 
ers, tis neceſſary, that the Inventio eft eorum, que nulligs 
Land ſo found ſhould belong ſun. 
to none. Neither is it ne- 
ceſſary to Propriety or Dominion, that a Man ſhould be 
endued with Virtues Moral, or (4) Theological, or to be 
of a quick Underſtanding 3 
yet may this ſeem to be (a) Arrue Maxim in Divinity, 


juRifiable , That in caſe Dominion is not founded 1n 


. Grace; Biſhop Brownrig 1 #0. 
there can be found a Peo of ferns, th 56 As 


ple that have no uſe of na- ;, his Caſes of Conſcience, Lib. 5. 
tural Reaſon at all, there Cap. 41. Qu. 1. Numb. 7. 


all Right and Dominion 

may be taken from them : .Yet ought we in Charity to 
to make them ſuch an Allowance as is neceffary for their 
ſupport and maintainance, as well as to other Ideots and 
Madmen. For as to what has been already faid concern- 
ing the Care which the Law of Nations take to preſerve 
the Property of Infants and Lunaticks, it appertains to 
ſuch People with whom we have any commerce, or make 
any contra with, which we cannot have with ſuch a 
People, as are wholly and altogether deſtitute of Reaſon ; 
and therefore of theſe it may be very well doubted, whe- 
ther they have any Property at all, Grotius De jure Bell; 
& Pack, Lib. 2. Cap. 22. Set. 9, 10. 


Queſt. The other Queſtion may be this, If a King or 
Sovereign Prince be @& Minor, or if be be not of ſound 
Memory, whether ſuch a one has Right to Govern ? 


Sol. For the Solution of this Queſtion, we muſt di- 
ſtinguiſh, as in private Dominion, ſo in Empire, between 
the Right it ſelf, and the | 
exerciſe of that Right, or Grotius De jure belli & pacis, 
between the firſt act and £5. 1. Ch 3. Se#. 24. 


the fecond ; for as a King 
B 2 (though 


Ade bard... & 


(though an Infant) hath a Right to-Govern, but i not 
permitted to exerciſe that Right ; ſo he that is Furioſus 
aut captivus, Mad, or a P ſoner, or that fo lives in a Fo- 
reign Country, that he is not permitted freely to aGt in 
ſuch matters, as concern the Good of that Empire, that 
is remote from him 3 for in all ſuch caſes they have their 
Lieutenants, or Vice-Roys to a@ for them : Wherefore 
Demetrius living, under reſtraint with Selewcus, did for- 
+ - bid anyCreditto be Siem 
gs his Letters, or unto hi 
Jurarch in Demetrius, and © a 
| Peter de Is Primaduie, in bs Seal; but commanded, that 
French Academy, Cap. 50. all things ſhould be fo go- 
verned as if he were dead. 
| Note, Girardaffirmeth, that it hath been the Cuſtom 
of the French, to honour their Kings, whatſoever they are, 
- whether wiſe or fooliſh, = 
De L'Eſtate de France, Lib. 1. ljant elteeming the 
Ty "Joke Haring in the Life Name Kip w% eee 
of ”_ William II.p. 15 1. Edit. cred, by whom: ow 


born. 

And therefore they obeyed not only Charles theSimple, 
but Charles the fixth' alſo, who reigned many years 
in plain diſtraQtion of his Mind. So when Alexandrides, 
King of Sparta, left two Sons, Cleomenes the Eldeſt, di- 
{tracted in his VVits, and Doricus the youngeſt, both able 
and enclined to all Actions of Honour, the Spartens ac- 
knowledged Cleomenes for their King. : 


Having given the READER an Account upon 
what Right the Dominion or Propriety of Infants,Ideots 
and Mad-men is founded 3 1 ſhall now proceed to treat of 
the Law of England (as allo to mention Spar/am, here 
ana there, the Roman and Canon Law) relating to ſuch 


as are deprived of the Ute of their Reaſon, Wits and 
Underſtanding. 


A 


WW 


A Man of Non ſane Memorie, is termed among the 
Latines Injanus, Fatuns, Amens, Demens, Mente Caprus 
Maniacus Furioſus, Stultus, Errore Mentis Aﬀetus, a 
at Y Nations uſu Deſtitutus Lunaticus and Non Compos 
i» © Mentis ; Of which ſeveral Terms, the laſt of all is molt 
re ſure and legal 3 and accor- 

r- ding to our Engliſh Legu- The ſeveral ſorts of Non Com. 
= leians or Lawyers Non pos Mentis in the Common Law 
is | Cormpos Mentis is of four | 
at forts : F irſt, He that is an Idiot Born. Next, He that 
3 
d. 
n 
_y 
1- 
{= 


x Ta, "* Fes” Y + 
f he ed 
FW 2 


by Accident afterwards loſeth his Wits : Thirdly, A Lu- 
natick, that , bath +, vo hu Underſtanding , \and 
{ometimes not: NLaltly, He, 


which by bis own aft depri- Co. Lit. mh Gs L 
veth banſtlf of bir right 7 te ts. Non Compos 


mind for a time,as a Drun- Mentis, and Minſhew's Guide 
. into the Tongues, 495- 
Of theſe four ſorts in 
their Order, and that by way of Deſcription, by way of 
Remark, and by way of Query. 
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Pazxr the F IR ST" 


Of him that is an Idiot Born, 
SAI. 1 
An Idiot or Natural Fool, who. 


—_ a Deſcription be given of an Wt , :that from 

his Nativity, by a perpetual Infirmity,:is New Com- 
pos Mentis, it will not be much amils/ to gi Ac- 
count of the firſt Original of the Word Idiot | : Idiots 
or [diotes, is a Greek Word, and properly lignihes a pri- 
vate Man, who is not-employed in any Publick 
Amongſ(t the Latines it is taken for illiterate or fooliſh 3 
and hence in Cicero, and other good Authors, Idiets ig- 
nifies commonly an unlearned and illiterate perſon 4 In 
Herodian, he is ſaid to be "19TH qui rei alicuyus eft im- 
peritus, ut "L9GTHG TH ioTENHs. But among the Engliſh 
Furilts, Idiot is a Term of Law, and taken for one that 
15 wholly deprived of his Reaſon and Underſtanding from 
his Birth 3 and with us in our common Speech is called a 
Fool Natural; of whom there has been given a Deſcrip- 
tion by ſeveral of our Law-Authors. 

Maſter Fitzberbert deſcribes an Idiot thus: He who 
ſhall be ſaid to be an Idiot from bis Birth, is ſuch a Per- 
fon, who cannot account or number twenty pence, or can- 

not tell who is his Father or 

Nar. Brev. 579. B. de Idiota Mother, or how old be i, 

Inquirendo. &c. So that it may appear 

that be bath no & aug 

ing of Reaſon, what ſpall be for his Profit, or what ſhall 
be for bis Leſs. 

The 
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Mother, nor of whas 4 


tell what Ape 4.0f, nor 
Rnoweth (b ) who is his Fa- 
ther or Mother, nor is able 
ro anſwer to any ſuch eaſe 


Queſtion > whereby it may 


plainly appear that he hath 
or #0 _— what 
w t0- be o# damape, 
thouph: Oy ca - 
is apt to: be informed 
| 4 by any other : 
tiſe of Teſtaments 
and laſt Wills, Part 2. Sect. 
4. f. 29. a. b. Edits. 1596, 
Vide more of an lidot*s de- 
(cription in Stanford / uper 
Prerop. Regis. C. % 1.34- 
bs Edit. 158 

P- 37+ 


pay or ſuch like eaſy 
'y 


nor can 


t 1 567. And M. 31, 
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The tho of the Expoſition of the Terms of the 
Law, gives this Defcuiption of iun-> 
1diot is he that is @ Fool Natural bis Birth, and 
knoweth nat; boon: ta: aecoumt or naweor taverny. pence, or 
, cannot name his Father or 


Tit Ideot. f. 201, a. b. 


(5) Quid ? Eſtne ſtatyaathe 
thus quiſhuis de- 
monſtrare. patrem * Ad 
Nam, ut concedam filium ilJum 
meritg ſagacem dici, ſuum qui 
noviEparrem, certe {1 conclu- 
derefn reliquos omnes efle fatu- 
Os, Verear, ne exclugerem pau- 
cos Notum eſt, quod cecimr de 
Telkmachko;infignis Homerus : 
Ex illo natum mater me dicic. 
At ipſe neſcio : Nam certum quis 
poſſit ſcire parentem ? Quod igi- 
tur ſcriprum rTeliquit Fitzher- 
bert, Que tiel perſon ſerra dit 
Sort & Idiote, que ne ſcier dire 
qui fuit fon pere ou mere, 

C. ita exaudiendum eft, ft ne- 
ſciat reſpondere, quis appella- 
tur ipſius Pater. 


1.3. Tit. Saver de defqulc, 


On OO NI PITCAIRN 4 'Y 
S WE T.IL 
Of the Remarks concerning Idiots. 
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I REMARK. 


F a perſon hath ſo much knowledge that he can, 

_ or learn to read by Inſtruction and Information 
of others, or can meaſurean Ell of Cloth, or name the 
days of the Week, or beget a Child, Son or Daughter, 
or ſuch like, whereby it may appear that he hath ſome 
light of Reafon, then ſuch a one is no Idiot naturally. 
Expoſiticn of Terms of the Law, f. 201. b, Tit.» Idiot. 
Stanford ſuper Prerog. Regis, c. 9. Fitzherbert Natura 
Brevium, p. 519. B, 


Il. REMARK. 


[ 
| 
{ 
| 
| 
| 
( 
{ 
| 
| 
| 


An Idiot or Fool Natural , is uncapable of making a 
Teſtament 3 nor can he diſpoſe of his Lands or Goods : 
Stat. of 34 & 35 H. 8. cap. 5. Swinbourn in his Trea- 
riſe of Wills 2d Part, Set. 4. f. 39. b. Godolphin's, Or- 
phans Legacy, Part 1. cap. 8. numb, 3. p. 25. Cowel's 
Inſtitutes Lib. 2. Tit. 12, Sect. 2. p. 115, Edit. 1605. 


I. REMARK. 


It a Man be of a mean underſtanding (neither of the 
wileſt ſort, nor of the fooliſh*{t) but,indifterent as it were, 
betwixt a Wiſe man and a Fool, yea though he ratherin- 

 cline to the fooliſh ſort , ſo that for his dull capacity he 
might worthily be termed Grofſam Caput, a dull Pate, 
Dance, \uch a one is not prohibited to make a Teſtament, 
Swwinbourn 2 part, ſet. 4. Or, as Godolphin expreſleth 
; himſelf, 
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himſelf He that only is of mean Capacity or underſtand- 
ing, or one who is, as it were betwixt a man of ordi 
Capacity and a Fool, ſuch a one is not prohibited from 
making a Teſtament, an's Legacy, 1 part, cap. 8, 
numb. 3. But it is with this Proviſo (fays he) that he 
hath | to conceive what is the nature 
of a Teſtament, or laſt Vill, being well informed there- 
of, otherwiſe he being deſtitute of ſuch underſtanding, is 
not fit to make a V Vill. © Simon de pret. de Interp. ult. 
Vol. Lib. 2. Dub. by. f. 4+ Co. Lit. 6. The Marqueſs of 
Wincheſter's Calc. 


IV. REMARK. 


If a perſon be fo very fooliſh, ſo very ſimple and fottiſh 
that he may be made believe things incredible or impoſſi- 
ble, as thatan Aſs can fly, or that in old-times Trees did 
walk, Beaſtsand Birds could ſpeak, as it is in e£/op's Fa- 
bles 3 for he that is ſo foolÞ = 
iſh,-cannot make a Teſta- —Teſtamentum facere non poſſunt 
ment, becauſe he chathnot 7"654,quws Tulum corum qai- 
ſo much wit, as a Child of "af an 2 ON 1 
ten or eleven years old, who : 
is therefore inteliable, namely, for want of Judgment, 
Swinbourn 2 part, þ. 4- | 


V. REMARK. 


Although by the Laws of this Land, He that can mea- 
fare a Yard of Cloth, or rightly name the days of the 


- VVeck, or beget a Child; ſhall not be reputedan Idiot or 
a natural Fool 3 yet it will not be indiſputably granted, 
that an a& ſo natural as the begetting of a Child, can fo 
qualifie a natural Fool, fo as to render him'in the charita- 


vleſt conſtruction of Law Telſtable 3 for if he be ſuch a 
a” 
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. (a) Crum Lege qo infiailc 
etur efſe, eo pertinet, ng ejiuj\ te* 


I. 26. 


VI REMARK. 


Notwithſianding all which, if it may appear by ſuffi- 
cient conjeQures and circumſtances, that fuch Idiots had 
the uſe of Reaſon and Underſtanding at ſuch time as they 
did make their Ton 2 thea po fach Teſtaments 
good and valid in Law. Dyer 203, 204.. Swin- 
bourn 2 yart, ſet. 4. AT org hin in his Orphans Legacy, 

art 1. cap. 1. And yet (fays the ſame Gods lm) b'] 
be an Laiot indeed, albeit he may make a wiſe 
nable, and ſenſible Teſtament as to the matter of it, yet 
it will be void. 


VIL REMARK. 


To make a Promiſe or Contract compleat and binding, 
the uſe of Reaſon is required in the promiſer or contrac- 
er, Which renders the Promiſes or Contracts of Idiots, 
Mad-men and Infants void and of no force in the Laws 
of all Countries, Grotius de jure bells & pacis, lib. 2. 

11, ſet. 5. Briton cap. 23. f. 61, b. 63.4 And 
wad is ſaid of Contracts and Promiſes, is true alſo in 
the Caſe of Oaths, namely, That he that Swears ſhould 
be of ſound Mind, and ſhould uſc great deliberation be- 
fore he takes an Oath 3 of which found Mind _—_ deli- 
tion 


oO ORE, nr" 

Tha La wn 
berntions Viots, Mole and Infauts are not als .. 
Grotias of the Kghs of Wer ard Fave lib. 2, cap. 13+ w_ 
ſe. 2. j YN 


VILREMARK, 


hic that is a Foo! raced, or a Madman, is ingapaci- 
tated go be a Judge, for want of Knowledge and dif- 


ron Mirror c. 2. ſeF. 2. "9. 115, 116, Edigion, 
1642. 
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IX REMARK. 


An Idiot, or Fool natural is uncapable of bein P's 
an Arbitrator called in Latine [ Compromiſſarius Fudex. | 
For the Law dictates, that ſuch Perſons be elected wy 
trators as have ſufficient shall of the matter ſubmitted 
to thena, and have neither Legal nos natural i 
That they be not Infants, who by reaſon « tris few 
years want diſcretion and knowledge that they be nei- 
ther Madmen nor-Idiots , for fuch'axe void of reaſon and 
underſtanding, Weſt. Sym: 2d part, Seth. 23, 26, 27. 
Author of a Tra& Entituled, Arbitrium Redivioum. 


cap. 4. p.19. D. 4% $, 9. 
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X. REMARK. 


Every one cannot make an n Attorny : z for an Infant 
within Age, a Mute, a 
deaf Man, a Fool natura), Cheſcun nt puit mye fare At- 
a man diftraged in his terne: car Enfaxs de dens age, we 
Wits, or otherwiſe without mu, ne F yp ne fol naiſtre, ne 


bome arrage, oh autrement ſans 
diſcretion. , are uncapable diſcretion, ne puit mis 5%, At» 


of conſtituting Attornies » FTFornes. 
Britton, cap. 126. f. 285. 


b. Mirror cap. 3. ſed, 10. . I 94. XI. RE- 
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All ſach perſons are capable to be Efſoigners, or _ 
Excuſators, as are not prohibited by Law 3 but there are 
ſome that are forbidden ; among which number are 
Infants, all ſuch as are in VVard , Excommunicated 
perſons, Madmen and Fools natural, Mirror of Fuſt ices, 


cap.2, ſe}. 30. p.175. 
XII REMARK. 


If a Suit be brought againſt another, he may fay, 
that he ought not to anſwer the Demandant or Plain- 
tiff, for he is an Excommunicate perſon, a Madman, 
an Infant or a Fool from his Nativity z andit ſhall be a 
good Plea or Exception to the Demandant or Plain- 
tiff's Suit or Actions, Fleta, Ub. 2. cap. 54: numb. 3. 
P. 116. and 1;b. 6. cap. 38. numb. 1. p. 431. and cap. 40. 
numb, 1. p. 434. Bratton lib. 5. tratt. 5. cap. 20. numb. 
numb, 1. f. 420. b. Mirror des Juſtices, cap. 2. ſet. 3. 


fe 117. 
XII. REMARK. 


There is required in them who contra&t Matrimony, 
a found and whole Mind to conſent ; for he that is 
either an Ideot or: Madman, without intermiſſion of 
Fury cannot Marry. The Womans Lawyer, lib. 2. ſett. 
Io. p.57. Edit. 1632. This Conſent (faith Ameſius) 
muſt be voluntary and free, elſe it's not eſteemed a 
humane conſent; and hence the conſent of ſuch as 
have not the uſe of Reaſon is no force to ſuch a Contrac, 


Lib. 5.. cap. 35. Qu. 4+ 
XIV.RE- 
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XIV. REMARK. 


A Man that is Deaf and Dumb, and yet hath Under- 
ſtanding , may Attorn by ſigns ; but one that is Now 
compos mentis, as an Idiot, cannot attorn,for that he hath 
no underſtanding, cannot agree to the Grant, Co. Lir. 
f. 315. 4. 26 E3. 63. 18 E.3. 53. 6 Co. f. 69. a. Sir 
Moyle Finch's Caſe. 


XV. REMARK. 


Minoribus acquiruntur poſſeſſiones, & naturaliter fa- 
tuis, & furioſis per Tutores inde, aliter vero minime eo 
quod intelleftum - recipiendi non habent, nec retinendi : 
Curatores autem {anum intelledtum oportet habere, quia 
fi _—_ fatuum a ne, vel furioſum miſeris 
ut eas , nequaquam videris per eos poſſeſſionem. 
pre ATA pry os ht 2707 — oj id. 5. 
C. 15. nu. 2 4. P- 203, VdeBracton, lib, 2. c. 1$, nu. 6. 


f, 43-b. 
XVI REMARK. 


It appears in the old Books of Law, that it was ex- 
pedient that Ideots ſhould have a Curator or Tutor, or one 
that ſhould take the charge of their Perſons, Lands and 
Goods, which Office ſince 


Ki * Bradfton, lib. 5. tra. 5. c. 20. 
is devolved to the King, and Wenger aged ia ue 


made parce] of his Preroga- c. 11, 8.10. Cowel's Inſtitutes, 

tive, 17 E., 2. cap. 9. AS lib, x. tit. 23. ſe. 1. de Cura- 

Fitzherbert very well faith, roribus. 

in his Natures Brevium. | ; 

The King is the Prote&tor of all his SubjeQts, their Goods, 

Lands and Tenements, and t}.crefore of fach as cannot go- . 
| vern 
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vern themſelves, Stamford Sur Prerog. Regis, cap. 9 
Britton c. 66, fan67, . Br Tha war $0ich's Common- 
weath, lib.2. c. 4. p. 98. Eng. Edit. 1640. 


XVIL REMARK. 


The King having the cuſtody of the Perſons and E- 
ſtates of Idiots, can let to Farm, rendring Rent, all the 
Paſſeſhons of a Fool natural, but not that which he hath 
Title unto, or Action : And therefowe upon an Office 
(finding that the Idiot's Anceſtors died ſeized of an Eſtate 
Tail ) it is ſufficient to Traverſe the dying ſeized, for that 
only entituleth the King, 32 E. 3. Saver de Fault, 37. 
1 H. 7. 24. Finch's Law, lib. 2. c. 2. 


XVHI. REMARK. 


By the Common Law the ſhall have as great 

protection of the Goods and Chattels of an Idiot, as of 

his Lands, and that as well 

4 Co. f. 128. Beverly's Caſe, the ſcattering of his Goods 

and Chattels, as the Aliena- 

tion of his Lands is to be remedied and redreſſed by the 

King, to whom the Law hath given the Protection and 
Cuttody of him, 


XIX. REMARK. 


As after Office found, an Idiot cannot Alien, Give, 
&c. So Alienations, Gifts, &c. made before Office found 
{hall be avoided after Office thereof found, for no Latches 
{hall be found in the King, nor any prejudice thereby ſhall 
accrue to the Tdiot for not fuing the Office before the 
Feoftment of Gift, 4 Co. f« 425, Bever/ey's Cafe. 
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XX, REMARK. 


If the Idiot dim Gatd, after his Death, 
no Office can 3 for the weeds bf the Wric are, 


Er ipfuts Oviv, —_ ſuper ftatu ſuo melius po- 
terirss eformari E which 
carer be done when TINS Once, the 


Kirigz canttot be Wiſtuled , I6 E. 3, Livery 30. + Co 
f. 128. Beverky'sGake. 


XXI. REMARK. 


When the King is informed, that "one, who hath 
Lands and Tenements, and is a natural Fool from his 
Birth, the King may award his Writ, called 14jota inqui- 
rendo wel examindeda, which directed to the Eſcheator, 
or Sheriff of any County, where the bath ns apt 
on, or underſtanding that there is "Hoc naturally fo 
Born , fo weak of ding that he cannot govern 
or caana his Inheritance , to call before him the Party 
ſa of Idieqy and examine him and allo to in- 

by the Oathso Ive Mcny whether he be A 
ciently witted to his own Lands with diſcretion 
or not, and to certifie accordingly into the Chancery, fox 
the King (as hath been iid before) hath the Protedtion 
of his objec, and by his Prerogative the Government 
of their Lands and Subſtance, that are naturally defective 
in their own diſcretion, 
Door CoweP 5 eter, Brevia de inquirendo de Idiota 
tit. Idiots i inquirendo, Oc. 

Minſhew's Guide to the Tongues 373. Note, The ſeve- 
ral Forms of the Writs in Latine, directcd either to the 


Eſcheator, or the Sheriff ate to be ſeen in the Regiſter 
Orig. fe 266, UD b. 


XAll: R E- 


XXII REMARK. 


When a Man is found ati Idiot from his Birth by Of- 
fice, he, who is ſo found Idiot (fallely.;gs he ſuppoſeth)! 
The manuer how he that is Chilieery nat ra pe p 
falſely found to be an Idiot, ſhall lor hte has q 
avoid the Office. cenory, Pray, hated. 
fore him, and the Juſtices 

and Sages of the Law, which he-ſhall call to him (and! 
are called the King's Council) he may be examined, if 


he be an Idiot or not 3 or by his Friends he may fſue- 
forth a (es) Writ out of the 


ram conſilio ducendo ad exa- Ch «714 pane 
minandum, Reg. Orig. f. 267. at" 9 = COTE 
- nobts, 

aminand, And if he be found upon examination that 
he is no Idiot, the Ofic found thereof, and all the Exa- 
minations which hath been made by force of the Writ, 


or the King's Commiſſion, is utterly void, without any 
Traverſe, or Monſtrans de droit, ox other Suit ; as ap» 
peareth by the Regiſter Orip. f. 267. and F. N. B. 233. 
- wide 15 E. 3. in Fitz. Tit. Livery 306. 9 Co. f. 31. 
- The Caſe of the Abbot of Stunts Marcella. Stamford. 
ſuper Prerog. c. 9. f-34 a. 3 it. 1567. 


XXII. REMARK. 


conſilio ex> 
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If a Scire Facias be awarded againſt the Feoffee of an. | 


1diot, and the Feoffee appearing, upon the Scire Facias, 
may traverſe the Idiocy, as appears he did in the Book of * 


"TH £. 3. 


XXIV, R E- 
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A The Law gave the King but the Cuſthdy of the Lands 
"Ef of-the- Idiot 3 and 'altho? the ſame continued | 
to. Life of the Idiot, yet having but the Cuſtody, the | 
' bath not the Freehold, or Fee, but the Freehold is in the 
7 Se yeoay wet | # Regix, & 9. faith, 
That ie "reddet'ea reftis Heredibus : 


; _ he (hall render it to 


; to i by Office Stamford 
Spa rats Regis & 9. 
Wy Vi REMARK. : 


7. SE MPs: fond to. be at Idiot, 
ſhalll have "relation « Nativitate, to avoid all mean Ads |. 
Gag yi the: lg ty, Feoffments , Releaſes, or 
the like. 53 ek Fa "9 VF 


oy 4 


few {C5 XXVIL 


ww, ag, ous & ſolu 
ſeu fatyi, D. 25. 10. 7. 


ale, - as thole 
have as Heirs by the Common Law.” 4 Co 
Beverley's Cale. 


xy. REMARK. 


of him. wy ys Pick. Te | = Faci 
+ berbert's Naturs Bi , St mfora 
gre, C. 9, fo 346. 4 Co, 


rok mY 
. No Feoffmene, Gi Le, i ce 


| can make of his Inheritance, | bay I 


j 
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To The Law of Now Compos Menti.. 
this Lite, yet the King (hall ſeize the Lands, becauſe of 
theie words of the Statute, Poftf mortens corume cams reitis 
Hevediba: : After the Death of Juch Idiots, be ſhall rew 
der in to the 14g bt Hers Which the King cannot do, 


XXXIV. REMARK. 
When aa Idict doth fur, of defend, he thall 


hibe!n + wiiruitate tron recith- 


or, wi! 44 agendamn, wal defon- 
dondhom '% 4.19% caula, per Cam 


fodem, vo! proximmem 
fed reauir tur, i ip ſe ſernper pre» 


Jen! fa n propria perſona. - pn 
eli's Inſftirures, lib. 1. tir. 
itt. 6. de Curaroribus. 


4Co.124.b. Beverley's Caſe. Saunders Rep.2 Part, 

' Denmis, v, Dennis MG ſe. Som «42 ok af 325: 
by Prochein Amy, and defend by Guardian. 27 H. 8, 
It. 40 K.3. 16, 20 E. 4:2. F.N:, B. 27. H. Co. Lite. 
fe 135. b.. Cro. Jac. f. 640, 641, Simpſon, & Simpſon, 
v. Fackſon. 4 Co. f. 124. b. Beverley's Caſe. 


 XXXV. REMARK. 


By the tatute of Weſtmin. 2 c. 15. it is ordained, 
That if an'Infant be eloined, he may ſue by Prochein 
Amy 3. but xhis- {ame Statate extendeth not to an Idiot. ci 


Co. Inſt. fe 391: 


- >, ©, wt nes 6 ws 


an 


: 
. 


The Law of Noz Compos Meriis, 21 


XXXVIL REMARK. 


A Deſcent hall not take away te Entry of an Idior, 
dbeit the want of Under 

tang w 4+ perpetual ; by Cork aw ow [r- 
Lartlerem, ſell. 404. ipraks Horan, {4+ 7 147 4 
generally of & Man of Now | 

ſane Mennorie. Vide Noy's Treatile of the Grounds 
the Common Law, Cap. 16, Of Dejcow's, 


XXXVIEREMARK. 


If an Idiot makes a Feoffmnent in Fee , he ſhall in 
Pleading never avoid it, by faying, That he was an Idiot 
at the tume of his Feotfment , and fo had been from his 
Nativity : But an Office found for the King, the 
King ſhall avoid the Feoffment for the benefit of the 
Idiot, whoſe Cuſtody the Law giveth to the King, 39 H. 
6. 42, b. F. N. B. 202. 5 E. 3.70. Britton, cap. 28, 
f- 66. a, b. Coke in his Comment on Littl-ton, ſefF.405. 
f- 247. 4. Stamford, in his Expoſition of the Statute of 
17 E.2. cap. 9. 


XXXVIIL REMARK. 


A Copyholder of unſound Memory, an Idiot, or Lu- 
natick, carnot forfeit his Eſtate. Sheppard in his Trea- 
tile, entituled, The Court- Keeper's Guirlay Cap. 22. P. 172. 
Edit. 1656, | 


| 
| 


XXXIX. REMARK. 


A Grant, or Surrender of Copyhold-Land, made by 
an Idiot, is n2t valid in the Laws of England. Shep- 
| C3 park . 


22 @The Law of Nos Compos Mentis. I 
#4 s Conrt-Keeper's Guide, Cap. 19. Page 119, 
TI9, | 


XL. REMARK. 
A Surrender, or Grant of Copybold-Land, may be 


made to an Idiot, or any other Man of unſound Memory, 


and good in Law. Sheppard, Cap. 19. p. 118, 119, 
XLI. R EMARK. 


By the Statute of 32 H. 8. c. 46. the Maſter of the 
Court of Wards, and Liveries, by the Advice of the 
Attorney , Receiver-Gene- 


Note, This AQt of 32 H.8. 141, and Auditors, or three 
for the EreQting of the Coyre {ye 
of Wards, is "> away - of them, had Authority ta 


the Statute of 12 Car. 2. c. 24. ſurvey, govern, and ordex 
all and {ingular Idiots, and 
Natural Fools, now being in the King's Hands, or that 
hereafter ſhall come, and be in the King's Hands 3 and 
to ſurvey and order all the Mannors, Lands, Tenements, 
-and other Hereditaments whatſoever 3 and alſo to let, 
and ſet the ſame to the King's Ule, for the time of the 
King's Intereſt, for ſuch Rent, and fined as by their Diſ- Il | 
cretion ſhall be thought convenient ; the finding and I £ 
keeping of the ſaid Perſons, their Wives and Children, I & 
and the R tions of their Houſes and Lands, always Il L 
to be contend in the doing thereof, &c. U 
Note, Tho? theſe Officers of the Court of Wards and II * 
Liveries,had Power to let and ſet the Lands of Idiots, and 
Nataral Fools 3, yet, according to the Sentiment of Stam { 
ford, they had no Power to grant the Cuſtody of their I F 
Bodies, | : 
f 
p 
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XLIl. REMARK. 


Regularly, Conveyances, or other Ads of Record, 
acknowledged, or made by one that is an Idiot, arc 
unavoidable by him, or his Heirs, in the Laws of Exgland. 
4 Co. Beverley s Caſe. | 


XLIIL REMARK. 


If an Idiot, or other Now Compos Mentis, does levy a 
Fine, and declare the uſe thereof, this Declaration ſhall 
bind him as long as the Fine continues in force 3 for inaf- 
much as he hath been admitted by the Judges, as a Man 
that hath the uſe of Reaſon, the Law, as long as the 
Fine remains in force, permits him to limit the uſe there- 
of, 10 Co. 42: b. Mary Portington's Caſe. 2 Co. f. 58. 
Beckwith's Caſe, 12 Co. f. 123, 124 Adansfield's 
Caſe. 


XLIV. REMARK. 


There is a diverſity taken between an Idiot, and an 
Unthrift, or Spendthrift 3 as appears in the Caſe of one 
Brent, of the County of Somerſer, who was preſented 
for an Idiot but it was evidenced, That he could write 
Letters, and make Acquittances, and ſuch-like 3 where- 
upon he was adjudged an Unthrift, but no Idiot. Br. 4. 
in Fine. 

Note, That as Minors have Curators, and Governors, 
ſo alſo mad Perſons, and Spendthrifts, Unthrifts, or 
prodigal Perſons, are appointed by the Civil Law of the 
Romans, to have Governours 3 for that they can no more 
-Lovern their own State, than the others can : For they, 
and (ach as know no time, nor end of Spending, but. 
riot, or laviſh out theis Eſtates, without all Diſcretion 3 
C 44 and 


: i a 6 "x R Ares h v3, a LE - P oF an 2 " nu 
. _ _—_ l OE TIN >, 4s of 58" at : > £;- % £2 q * _4 | »" d, 5 Ys. 
Y 4 4 + Bs 4 <7" 4” VN, a v0 * «F . $. A 
2.4 The Law of on Compos Pp * 
: p - oy; 
* 
.- . . 


" 
4. 


and for their ſakes I will here {ubjoyn the Sentiments, 
that the old Romap Juriſts have had of theſe Prodigals, 
or Spendthrifts. | 


Note, Cicero 3 de Officias, tells us, That there was a 
Law made by Letorius, which provided, that there 
ſhould be appointed for thoſe which were DiſtraGed, or 
did prodigally waſte their Patrimony : For as it appear- 
eth by the common Adage uſed among, the Romans, Ad 
Agnatos & Gentiles deducendus eff : They did account 
all Prodigals or Spendthrifts, Mad: men 3 they meaning 
no more by that, than we do by our Engliſh Proverb, 
Let him be begged for a Fool. The Reafon of their A- 
dage was, becauſe if any were diſtracted, by the Roman 
Law his Wardlhip fell 4d Apgnatos & Gentiles, 1. e. 
to the next of the Kindred. Goodwin 's Roman Antiqui- 
ties, lib. 3. ſe. 4. c. 24. | | 
Qui Everſores, aut inſani ſunt, (faith Caius) onmi 
gempore vite ſue ſub Curatore eſſe jubentur : Duia ſub- 
ſtantiam ſuam rationabiliter gubernare non poſſunt, Lib.2. 
Tit. 5. de Curationibus. . 

Lege 12 Tabularum ({ays Ulpian) Prodigo interdicitur 


bonorum ſuorum adminiſtratio. Quod moribus quidem ab Wu 


mitio introduttum eFft, [ed ſolent hodie pratores, wel pre- 
ſides, ſi talem bominem invenerint, qui neque tempus, 
neque fixem expenſarum habet, ſed bona ſua dilacerando, 
& diſſipando profudit, Curatorem ei dare exemplo furioſe. 
Et tam diu erunt Ambo in Curatione, quam diu wvel fur \ 
rzoſus ſanitatem, wel ille ſanos mores receperit ; quod (f 
evenerit, ipſo jure deſinunt in poteſtate Curatorum. D.28, 
IO. I. 

Diwus pius (faith the ſame Lawyer, Ulpian) matrus © 
querelam de filiis prodigss admiſit, ut Curatorem accipiant © 
in bac verba : Non ejt novum, quoſdam etfi ments ſux 
videbuntur ex ſermonibus Compotes eſſe : Tamen ſic tra- 
Gare bona ad ſe pertinemtia, ut, niſt, ſubveniatur % 

* 
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Ieducantur in Egeſtatem. Eligendus itaque evit, qui 
7s conſilio 6 10 pw aquum eff, proſpicere nos etiam eis, 
ui quod ad bona ipſorum pertinet, furioſum faciunt exi= 

. D. 25.5.12. 2, 

Furioſs (faith Pomponius) vel ejus cui bonis interdj- 
ns (it, nulla voluntas eſt. 1D. 50. 17. 40. 

Hence it is, that Spendthrifts, or Prodigals, are forbid- 
len to make their Teſta- "7 

ents, Or 'tO diſpoſe of 1: cui lege boms interdifum eff, 

eir Lands or Goods avy **/armentur facere non potef?, &- 
dther ways, Inſtit.2. 12. 2, Loy oj jag er RN 
D. 28, 1. 18. Swinburn in 

is Tract of Teſtaments,and Laſt Wills. 2d Part, ſe&.24. 
Ipranus, Tit. 20. de Teſt amentis. 

Among the Grectans, ſuch as were Spendthrifts, were 
branded with Infamy. - OEM 

DecoFores paternea, aut alterins cujuſuis hereditatis 
pgnominioſs ſunto : All wild Extravagants, and Spend- 
hrifts, who laviſhly run out the Eſtates left them by 
cir Fathers, or others, ſhall be "]-u©@-. 


From the Remarks touching Idiots, or Fools Natural, 
ve come to our Queries, attended with Solutions, rela- 
ting to them, ; 


RES 
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. . , o - n 
The Queries, with their Solutions, concerr 


ing Idiots, or Natural Fools. 


I, QUERY. 
If the King commit the Body, or Eſtate, of an 1diol 
J. S. to do with them as he pleaſes, whether this Gra 


be pood © 


Lo 


SOLUTION. - 
i 


HE Eſtate, and Perſons of Idiots, and Lunatick 

are by Law intrutted with the Supreme. Should 
Sovereign Truſtee commit the Body, or Eſtate, of eit 
of them, to F.S. to do with them as abſolutely, an 
inordinately, as he pleaſes, the Grant were void 3. | 
cauſe Breach of Truſt ; and the Committee punil | 
Grany exorbitant Ulage. The Author of an Af, entitaiff 
led, Detenſio Legis, Sei. 10. Par, $1. p. 139. Edi 
1674. k 

The Eſtates and Perſons of Idiots, and Lunaticks, (aid 
the Lord Chief Juftice Hobart) are by Law intruſted ll; 
the King 3 if therefore the King fhould t to one 
that intrudeth upon the Poflefſions of an Idiot, or 
tick, or take their Perſons unlawfully, that he would. 
not meddle with them, but ſuffer them to do their plea o 
ſure, theſe Grants were void : For theſe are Acts of Juli 
Kice, and Offices of a King, which he cannot put off} 
Ceſſa regnare, fi non vis judicare. And in thele thing 
the. King is never ſuppoſed by Law ill affeed, but abuy 
{ed and deceived 3 for Eadem preſamitur mens Regis is 
que 


: 


o 


{ 


The Law of Non Compos Mentis, 17 


eft Juris. 3-4 rt's velente les eatrotioia 
ports, f. 155. Colt and * "ear jars Pare projemitur, 
over, v. Biſhop of Co- D,45"8. 1,100 
ntry and Litchfield. Pe | 


MN. QUERY. 


bether the King ſhall have the mean Profits, from the 
time of the firF Seizure of the Idiot,or from the time 
of the Office found ? 


SOLUTION. 


William Toxrſon, an Idiot from his Birth, by force of 
Remainder, after the 
1 Weath of his Father, was co. 144.8. f 150. Thomp- 
*Wintly ſeized wich his El- ſon's Caſe. 
xr Brother, for Term of 
eir Lives 3 the Leſſor did purchaſe the Eſtate of the El- 
Wer Brother, and took the Body of the Idior, and all the 
"Wrofits of the Lands ; and afterwards, William Tourſon 
"25 found Idiot from his Birth, by Inquitition : The 
Waeſtion was, Whether the King ſhall have the mean 
"Wrofics of the Moiety from the time of the firſt Scizin of 
We Idiot, or from the time of the Office ? And it was 
lolved, That the King ſhould not have the Profits, but. 
er the Office 3 and yet -to ſome intent the Office ſhall 
"Wave relation from the time of the Birth, Sc:/:cet, to a- 
od all mean AQs done by the Idiot, and therewith 
Serccth F. N. B. 202 E.and 18 E. 3. —Scire Fac. 10. 


"W2 E. 3. Scire Fac. 106, 50 Af. Pl. 2, But for the mean 
Profits, it ſhall not have relation, but from the time of 
he Office found ; for the ſame appeareth of Record, 
hat the King hath Right to ſeize the Lands : As if the 

Wing's Tenant commit Felony, Anno 1 Fac. and at 
[srwards, Azn 3+ he is attainted for the ſame Felony j 

an 
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The Queries, with their Solutions, concert 
'1ng Idiots, or Natural Fools. 


I QUERY. 
If- the King commit the Body, or Eſtate, of an Ididl 


J. S. to do with them as he pleaſes, whether this Gra 
be pood * | 


SOLUTION. 


''FT* HE Efiate, and Perſons of Idiots, and Lunatick G 


are by Law intrulied with the Supreme. Should 
Sovereign Truſtee commit the Body, or Eſtate, of eithe 


— 


n 


of them, to F.S. to do with them as abſolutely, ani 


inordinately, as he pleaſes, the Grant were void 3 be 
cauſe Breach of Truſt ; and the Committee puniſhal 


Gr any exorbitant Uſage. The Author of an At, entity 


led, Detentio Legis, Sed. 10. Par, $1. p. 139. Edi 


1674. q 
The Eſtates and Perſons of Idiots, and Lunaticks, (faid 
the Lord Chief Juftice Hobart) are by Law intruſted' 
the King 3 if therefore the King ſhould t fo of 
that intrudeth upon the Pofleſſions of an Idiot, or 
tick, or take their Perſons unlawfully, that he woul 
not meddle with them, but ſuffer them to do their'ple: 
ſure, theſe Grants were void : For theſe are Adts of Jr 
Kice, and Offices of a King, which he cannot put off 
Ceſſa regnare, [i non vis judicare. And in thele thing 


the. King is never ſuppoſed by Law ill affected, but abus 
{ed and deceived 3 for Eadem preſumitur mens Regis, 


| es 


it 


'0 


- 
'F 
P 

a 


ls 


The Law of No» Compos Mentis, 2 


eft Furis. HFobart's 
ports, f. 155» Colt and Princeps jura tueri preſumitur, 


: Princeps Cuſtas legis, C.2. 28,35. 
overt, V. Biſhop of Cor D. = I 4 ag EE" S 235 


ntry and Litchheld. 


Il. QUERY. 


betber the King ſhall have the mean Profits, from the 
time of the fir5Þ Seizure of the Idiot,or from the time 


of the Office found ? 


SOLUTION. 


William Toxrſon, an Idiot from his Birth, by force of 
Remainder, after the 
+ Weath of his Father, was co. 14.8. f 150. Thomp- 
Wintly ſeized wich his El- ſon's Caſe. 
"Mcr Brother, for Term of 
ieir Lives 3 the Leſſor did purchaſe the Eſtate of the El- 
"Wer Brother, and took the Body of the Idigc, and all the 
"Wrohts of the Lands ; and afterwards, William Tourſon 
"25 found Idiot from his Birth, by Inquitition : The 
>Wueſtion was, Whether the King ſhall have the mean 
'Wrotics of the Moiety from the time of the firſt Seizin of 
-Whe Idiot, or from the time of the Office ? And it was 
dolved, That the King ſhould not have the Profits, but 
ſter the Office 3 and yet - to ſome intent the Office ſhall 
ve relation from the time of the Birth, Sc:/icet, to a- 
old all mean As done by the Idiot, and therewith 
SWerceth F. N. B. 202 E.and 18 F. 3. —Scire Fac. 10. 
'W2 E. 3. Scire Fac. 106. 50 Afſ. PI. 2, Bat for the mean 
Profits, it ſhall not have relation, but from the time of 
"Wc Office found ; for the fame appeareth of Record, 
"that the King hath Right to ſeize the Lands : As if the 
Wings Tenant commit Felony, Anno 1 Fac. and at 
Wirwards, Ano 3. he is attainted for the ſame F _ 
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and afterwards, Arno 4. all is found by Ofhce : Nt 
this Office ſhall have relation to the time of the Felony, 
avoid all mean Alienations and Incumbrances 3 but k 
the mean Profits, it. ſhall have relation to the time 
the Attainder, for then the King's Title appeareth of RW 
cord 3 and there is a difference where the King ſhall h 
the Cuſtody, by reaſon of a Seigniory, as in the Caſe 
Ward(hip, there the King after Office found, ſhall 
the mean Profits from the time of the Death of the Ana 
for, for the King hath Wardſhip by reaſon of his Seign 
ory, and he loſeth his Rent, and Services in the mez 
time. But the King hath the Cuſtody of an Idiot, nc 
in reſpect of any Seigniory, but in the Right of h 
Royal Prote&tion, becauſe that his Subject is not ablet 
govern himſelf, nor his Lands, or Tenements which | 
hath; and this Protection doth begin by the Office found 
And the Statute of Prearogativa:Regis, c. 9. faith, 
King ſhall have the Ward of Lands of Natural Foo 
zaking the Profits, &c. to find them Neceſſaries, 8c. B 
which it appeareth, that the King ſhall take the Profit 
from the time that he is charged with the finding of thi 
Idiot, and his Family, Neceſſaries, &c. and that is afte 
the Office found 3 ſo that when the King ſeizeth in the 
Right of his Regal Protection, as in the Caſe at Bar, a 
Nomine d:iſtrittonis , as in Caſe of Alienation of Land 
in Capite, without Licenſe, or of Marriage of hi 
Widow, without Licenſe ; there, after Office found 
the King (ſhall not have any of the mean Profits before 
the Office, as it is holden in 8 E. 4: 4- 40 Af}. Pl. 36 
But when the King ſeizeth by reaſon of a form'd Right, 
or Title, there the King ſhall have the mean Profits, 
from the time of his Right or Title firſt accrued, as 13 4. 
P1.18, from the time of a Condition broken, 41 E. 3.21. 
from the time of the Alienation of his Tenant in Mort-W 
main : And if the Lands holden of others, from the timeW 


the Title came to him, 46 E. 3, Forfciture 18; upon the W 
| Star 


F l ) 4 £ W VIE HY * |. : LT : TR 4 '£ < he Lek ante wo 4: Pa. bh —: by fra 7 " $0 Te X P __ _ a 
x ” f as F Gs a "< a : '# ”= he f YE 08 *-" od by 4 0 - as f PG SY h 
A The Law of Nor Compor Mentiss 5g 


N: tute of Weſt. 2. c. 45. which giveth the Contra for- 

” » Collationis, from the time of the Alienation ; for 

oy theſe Acts the King's Title and Right doth accrue > 

ne 89 iN the principal Caſe, no Precedent can be found, 

F 6 Wt the King was anſwered the mean Profits before the = 
ice found, but only after the Office 3 and ſo the Quere 

© Wl Starford”s Prarogativa Regis, 34. is well reſolved. 


NM. QUERY. 


what time was the Prerogative in the Cuſtody of 
Hiots Lands conferred on the Crown, during the Life 
of an Idiot, or Natural Fool ? 


SOL U-F-1 ON. 


1 Sir Edward Cook tells us, That at the making of the 
atute of Magna Charta, c. 4. Anno nono Henrici ter- 

, the King had not any Prerogative in the Cultody of 
Lands of Idiots, during the Life of the Idiot : For it 

S had had, this A& of Magna Charts would have pro- 
Wed againſi Waſte, &c. committed by the Committee, 
Ff Aſſignee of the King, to be done in their Poſſeflions, 
iſ well as in the Poſſeſſhons of Wards 3 but at this time 
ſc Guardianſhip of Idiots, &c. was to the Lords, and 
hers, according to the Courſe of the Common Law. 

| Idiots, from their Nativity, were accounted al- 

s within Age 3 and therefore, the Cuſtody of them 

s perpetual, ſo long as they lived, for that their Im- 
ftency was perpetual : And the Lord of whom the 
ind was holden, had not a Tenant tizat was able to do 

n Service, and therefore within the Reaſon of a-Cuſto- 

y of a Minor, or of an Heir within. Age, in Cafc of 
ardſhip. And this appeareth by Fleta, who attelteth, 
wat anciently Idiots, or Natural Fools, were in the Cu- 
ody of the Lords : Solent (fays he) Tutores terras [dio- 


wm, & Stultornm cum Corporibus eorum Cuſtodire [uo 
ky 
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_ þ perpetuo, quod licittm | 
ib. 1.C. 11, nn 10. P. 6; . | 
* Vide BraQton; lib. 5. traQt. 5: O perm iſe, _ quod | 
c. 20, nu.1, £, 420. b, Cowell's ſos regere mon 70 
Inftit: lib. 1, tit. 23. ſe. 1. mam ſemper judicab 
de Curatoribvs. infra etatem, wel qui 


| wverum, quia plures per 
Juſmodi Cuſtodiam Exheredationem compatiehantur, 
wiſum fuit & communiter conceſſum, quod Rex Corpo 
& Hereditatum bujuſmod: Idiotarum, & Stultorum 
uis Cuſtodiam obtineret, dum tamen a nativui 
fuerint Idicte, & Stulti : Secus autem fi tarde a 
cunque Demino tenuerunt, & ipſos matitaret, © ex 
exheredatione ſalvaret , hoc tamen adjetto, quod D[ 
nis Feodorum, & aliis quonum interſuerit, ut in $ 
tis, Redditibus, & Cuſtodiis, uſque ad legitimam ta 
ſecundum Conditionem Feodorum, releviis, Of hujuſy 
nmbil juris deperiret, 

But then it is demanded, When was this Preroga 
given to the King ? Certain it is, that the King had it 
fore the Statute of 17 E. 2. de Preropativg Regis, 
it appeareth in our Books, that the King had this Pre 
gative, Anne 3 E. 2. And before that, it is manik 
that the King had it before Britton wrote, inthe Reig| 
E. 1. as you may read in his Book, Cap. 66. De Gar 

. 167. b. 

þ And it is as clear, that when Bra#on wrote, (v 
wrote about the end of the Reign of H. 3. that the Kin 
had not then this Prerogative. And therefore it folk 
eth, that this Prerogative was given to King E. 1. bell 
that Britron wrote, by ſome A& of Parliament, which 
not now extant. And it appeareth by the Mirror of 
ſtices, agreeing with Fleta, that this Preregative v 
granted by Common Aﬀent, Vide Lib. 4. f.125. Bev 
ley's Caſe. ; 

Hitherto Coke ; And now let us ſee what Sta | 
faith to this Point : © This Prerogative of the Kin 


FAR; 
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MWcquoth he) to have the Cuſtody of an Idiot, begun in 
 Wche time of King E. 1. as it ſhould ſeem to him, be- 
cauſe he finds none that wrote of it before Br:ttox; for 
Bra#on ſpeaks but little 
of Idiots in his Fifth Competit exceptio peremptoria 
Book, in the Title of #9"! x perſona perentis, ſt 


petens fuerit non ſane mentis quod 
Exceptions againſt the diſgernere neſciat, vel onmino nul- 


Plaintiff, where he laith, lam habeat aiſcretiovem, Talis 
It 1s @ good Exception for enim non multum al ſtat a Brute, 
the Perſon of bim that Te 8 eons rag ma 
complaineth, or bringeth 7nd exatimit , dſertion, 
any Aion to ſay, He 1s 5. tra(t. 9. \E; 20: 171; : 

8s Fool Natural ; becauſe 

ſuch a one differeth not much from a Beaſt that wants 
Reaſon : But the diſcuſſion of ſuch a kind of Exception 
is left to the diſcretion of the Judge. Howbeit, Brit- 
tor, f: 167, b. ſaith, That the King ought to have 
this Prerogative herein 3 for theſe be his very words : 


O i! pur ceo que aſcun foitz avient que aſcun Heir ett Sot 


iftre par quoy il nefF my able @ heritage demaunder & 


5) Warner, wolons que tielz, Heires, de qui qu'il unques te- 
pet rualles & femelles demoergent en noſtre garde ove(que 
. fo? autres ſervices que a luy jul 4 terre tenue de 
, 


, O iſſint remeynent en noſtre g tawnt comg ils 
urent en lour [otiſe. 
M Upon theſe words of Britton by the by , Sramford 
»-Motes thice things : 1. That the King ſhall not have the 
tody during their Lives, but during their Idiocy. 
2. That notwithſtanding the Land is in the King's Hands, 
” the Lords ſhall have their Scigniories, which is by way 
Mof Petition. 3. That the other Lord ſhall not kave the 
EWardſhip of the Heir, nor of his Lands, but only the 
 Wking 3 which third thing, (fays he) by the Statute of 
""WPrcrogative is not ſo plainly fet forth, 


W. 
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IV. QUERY. 


( 


Whether the Ter-Tenant ſhall be allowed to traverſe il 
Office of Idiocy, upon & Scire Facias brought ag ainſi 


bim by the King © 
SOLUTION. 


It was found by an Inqueſt of Office returned int 
Chancery, that }/. N. was ſeized of certain Mannonh 
and they were held of tþ 

ro Aſſ. Pl. 2. Br. Gr. Abridge- King in Chief, and die 
ment, T'it, Idiots. ſeized, and the Tenement 
deſcended to R. a Fool 

tural from his Nativity, as Son and Heir 3 and that N, 
held the Tenements : Whereupon the King ſued a Scir 
Facias againſt N. to ſhew Cauſe why the King ſhould ne 
ſeize the Lands into his Hands for the Idiocy of R. wh 
comes and f{ays, That R. ſuch a Day relea(cd all his Right 
to the Poſſeſſion, to 34. at the making of which Deec 
R. was of good Memory, which A. infeoffed him, with- 
out that R, was a Fool Natural from his Nativity 3 ant 


it was not denied}; but that the Ter-Tenant may traverl 
the Office in this Form. 


V. QUERY. 


Fhether there be any Diverfity in the Caſe of the King, to 
Anſwer either to the Tenure, or to the Poſſeſſion ? + 


SOLUTION. 


1 1.7.18, 19. 2H.7.3, Broke's An. Office was found, 
Grand Abridgment, Tit, Idiots. that F. S. died ſeized of 


ſuch Lands by Gift in Tail, 
made 


. F —_ NO Ns eh popes _ x = 


nade to him, which deſcended to 7. his Son and Heir, 

ho was an Idiot , and N. comes and traverſeth the Of- 
Wice,making —_ hoc quod diet. J.S. fuit ſeifie,pre- 

' aft, &c. the Day he died, and it was found againſt the 
ning. And by Huſſey, and Fairfax, the Caſe of Idiocy is 
z0t like to the Caſe of the Ward of Land, and Heir : For 

ee the King ſhall anſwer to the Tenure 3 but in the 

ſe of an Idiot, the King ſhall anſwer only to the poſ- 

ſion : For if an Idiot has Title to Land, either by En- 
ntary, or by Action, if he has it not in poſſeſſion, the King 
onWhall not have it ; and ſo Judgment was given upon the 
Traverſe, for the Iſſue was upon the poſleſſion, and it 
lieFWnatters not, whether the Idiot had Right or not, if he 


2no(F12d not the poſſeſſion, 
VI QUERY. 


bether an Idiot, or Fool Natural, can be bound by the 
Sale of his Goods in Market Quert ? 


SOLUTION: 


Regularly the Sale by a Stranger in Market Overt, 


indeth an Infant, a Feme 
overt, that hath Right, Coke in his Expoſition of the 
ither in her own Right, or Stat. of 31 El.c.12. f. 713. 


z5 Executor , or Admini- 
rator, Idiots, Non Compos Mentis, Men beyond Sea, and 


Priſon, that right have to the ſame. 


VII. QUERY. 


Whether a Stranger may tender Money in performance of. 
a Condition, to ſave the Eſtate of an Idiot ® 


D SOLU 


34 The Liw of Non Compor Mentic. 
SOLUTION. 


If an Heir be an Idiot, of what Age ſoever, any Man 
make the Tender for 


Coke in his Comet mn Lit- in” reſpect of the. abſolute 

tleton, $ 334. f. 206.6. difability 3 and the Law ir 

this Cafe is grounded or 

Charity : And fo in like Cafes. 

But note, It is otherwiſe in the Caſe of an Infant 3 fa 

it has been adjudged, 771 

Cro. EL f. 134. Watkins v. 27 El. That where one 
Aſbwick, tendred Money upon 

' +» Mortgage for an Infant 

who was not Guardian, nor-was to have any Intereſt it 

the Land, that it was adjudged a void Tender. Vid 

Co. Litt. f. 206, b. 


VII. QUERY. 


[ 
[4 
( 
t 
[4 
c 
c 
If an 1diot, or Natural Fool, ſhould make bis Teft amen, 
wiſely, and reaſonably to the ſhew, whether this Tl 
[tament of his be good, or not ? | 
l 

[4 

[4 

(4 

[f 

£ 

c 

[4 

c 

[4 

( 


ATT 


SOLUTION. 


If an Idiot, or Natural Fool, ſhould make his Teſt 
ment ſo well and wiſely (in Apparence), that the fan 
may ſeem rather to be made by a reaſonable Man, tha 

by one void of Diſcretion 

* [ta fuiſſe deciſum noon | ſome have been of Opinion 
Romano Commemorant To. C a 
&- Hud, Barbs cx alls in. ad para age T—_ 
noftram de conſuet x57, | ru 7: becanſe Almight 
God doth ſometimes fo illuminate the Minds of the Foc 
liſh, that for that preſent, in that Caſe, they are nc 
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much inferiour to the Wiſe, And to this purpoſe, dt- 
vers credible Writers do re- 

member a merr y Accident 5 * Jo. And. panor. Barba & 
which (if they ſay truly) alit in C. ad noſtram Hyero Franc. 


| | 0/7 de Reg. Jur. D. Boer. 
was no Fable, but an un» LE 0 eg ED 


doubted Fat *; and this 
ifs: 
* At Paris, one Morning, a hun t Man; beggin 
* his Alms from Door to Door, toy Aged latt eſpy RS 
 W © good Cheer, at a Cook's Houſe ; whereat, by and by, 
* his Teeth began to water, and the Spur of his empty 
© and eager Stomach pricking him forwards, he made 
* as much haſte towards the place, as his feeble Feet 
© would give him leave 3 where he was no ſooner come, 
* but the pleaſant Smell, partly of the Meat, and partly 
= of the Sauce, did catch ſuch ſure hold of the pcor Man's 
* Noſe, that (as if he had been faſt holden with a Pair of 
© Pincers) he had no power to paſs from thence, until he 
© had (to ſtay the Fury of his raging Appetite) eaten a 
WM piece of Bread, which he had of Charity gotten iv ano- 
Tj fer place : In the eating whereof his Senſe was fo de- 
* lighted with the freſh Smell of the Cook's Cates, that 
* albeit he did not Jay his Lips to any Morſel thereof 5 
* yet in the end, his Stomach was ſo well fatished with 
* only the Smell thereof, that he plainly aclnowledged 
© himſelf thereby to have gotten as good a Breakfaſt, as 
- ml if he had indeed eaten his Belly-full of the beſt Cheer : 
MM Which when the Cook had heard, being an egregious 
MM Wrangler, and in impudent Companion, what doth 
WM he, but all haſtily ſteps forth to the poor Fellow, lays 
I faſt Hand upon him, and in a hot Cholerick Mood, 
* bids him pay for his Breakfaſt, The honeſt poor Man, 
* half amazed at this ſtrange Demand, wilt not well what 
* to ſay ; But the Cook was ſo much the more fierce and 
* earneſt, by how much he perceived the good Man to 
be abaſhed at his R—_— and did ſo cunningly cloak 
2 * the 
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© the Matter, that in the end the poor Man was content- 
© ed to refer the deciding of the Controverlie, to what- 
© ſoever Perſon ſhould next paſs by that way, and with- 
* out any more ado to abide his Judgment 3 which thing 
© was no ſooner concluded, but by and by cometh unto 
© the place, a very Natural Fool, and ſuch a notorious 
* Idiot, as in all Paris his like was not to be found, 
© Allthe better for me, thought the Cook 3 for more 
© he doubted the Sentence of a wiſe Man, than of a Fool, 
© Well, Sir, to this forelaid Judge they rehearſed: the 
© whole Fac, the Cook cruelly complaining, and the 
« other patiently confdling as before : A great multitude 
© of People were gathered about them, no leſs defirous 
c 

C 

c 


to know what would follow, than wondering at that 
il 


which had gone before. To conclude, this Nat 
perceiving, what Money the Cook exadted, cauſed the 
poor Man to put ſo much Money betwixt two Ba 
10ns, and to ſhake it up and down in the Cook's hear 
ing : Which done, he did arbitrate, and award, That 
as the poor Man was ſatisfied with only the Smell of the 
Cook's Meat, ſo the Cook ſhould be recompenſed onl 
with the Noiſe of the poor Man's Money. Whi 
Judgment was ſo commended, that who fo heard the 
tame, thought, if Cato, or Solomon, had been there 
to decide the Controverlie, they could not have giver 
a niore indifferent, or juſt Sentence. 


The like Caſe is reported to have hapned at Bow 


nia ©: © There a certain 

" And. Barba inc. ad noſtram * covetous Man loſt 
ae conſuetud, extr, n, 8. * Purſe with 21 Ducats in 
| * 1t ; which whenhe could 
* not recover with diligent Search, he raved like a Ma& 
* man, and in the end was ready to have hanged him- 
ſelt tor Sorrow. "Another honeſt Man having found 
* ſuch a Purſe, moved with Compatſion, came and 


« delivered the ſame to this covetous Perſon 3 who nevet 
thank- 


A 


x, TRE kw =. v _*% oC wx Ho ww TS RH Ter ue BY HH EE” ELECT nf 
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© thanking the Bringer, fell forthwith to telling of the 
© Money 3 and finding but 20 Ducats therein, with 
* great Greedineſs he exacted the odd Ducat ; which - 
© becauſe the Finder denied, he is brought before the 
* Magiſtrate, a Man of very great Wealth, but of very 
© little Wit, (but ſuch Magilirates are many times eleQ- 
* ed, where the Matter lieth in the Mouths of the Multi- 
© tude: ) The one Patty ſweareth, That there were 21 
© Ducats in the Purſe which he loſt. The other Party 
© ſweareth, That there were but 20 Ducats in the Purſe 
* which he found. The Magiſtrate, altho' a Fool, gives 
© no fooliſh Sentence 3 for he pronounced, © That the - 
© Purſe which was found, was not that Purſe which was 
* loſt; and therefore condemned the covetous Perſon to 
* reſtore the 20 Ducats to the other Party. 

I may add hereunto a third Story of one, that being a 
Natural Fool, diſcovered a 


Conſpiracy and it is thus: Daniel's Hiſtory, p. 29, 30. in 


vita W. 1. Edit. 1634. & Sir 


{ 
Guy Earl of Burgogne, Jolm Heyward's Hiſtory of W. x. 


© who had taken to Wife : 5 

© Alix, Daughter to Duke bs FO FOE 

© Richard the Second, and Aunt to William Duke of 
* Normandy, conſpired with Nicellus, Prefident of Con- 
* ſtantine, Ranulph Viſcount of Bayon, Raimond, and 
* divers others, ſuddenly to ſurprize the Duke, and flay 
* him in the Night. A certain Fool (nothing regarded 
* for his want of Wit) obſerving their Preparations, ſe- 
* cretly got away, and in the Dead of the Night came to 
* Valogne, where the Dake then lay ; no lefs ſlenderly 
© guarded with Men, than the Place it ſelf was light for 
* Defence : Here he continued rapping at the Gate, and 
© crying out until it was opened, and he brought to the 
© Prefence of the Duke ; to whom he declared the: Con- 
© ſpiracy, with Circumſtances of ſuch Moment, that the 
* Duke forthwith took his Horſe, and poſted alone to- 


* wards Fa/ais, an eſpecial Place of Strength for De- 
D3 «© fence. 
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* fence. Preſently after his Departure, the Conſpiratory 
* came to Valogne; they beſet the Houſe, they _—_— 
© force, they ſearch every Corner for the Nuke 3 and find» 
© ing that the Game was ſtart, and on foot, in hot haſte 
* they purſued the Chale, | 3 


By theſe Reaſons and Examples, therefore it may he 
reaſonably inferred, that if a Fool do make a wiſe and 
reaſonable Teſtament, the fame ought to be allowed as 
Jawful. I 

Nevertheleſs this is the truer Opinion, that ſuch a Te 
ſitament is not good 3 the Reaſon is, becauſe a Teſtament 

is an Ad to be performed 


Swinburn in his Treati ſe of Te- . . , : 
Genin ad Lot WH Srmad with Diſcretion and Judg 


Part, Se. 4. fp. 41. b Eat. ment : But a Natural Fool, 7 
1590. by the general Preſumption MW} 


of Law, doth not under- 
ſtand what he ſpeaketh, tho” he ſeem to ſpeak reaſonably, 
. No more than did Balaam's Aſs, when he reaſoned 
with his Maſter, or doth a Parrot ſpeaking to the Paſſen- 
And altho* Almighty God does ſometimes ſo illu- 
minate the Minds of very Natural Fools and Idiots, that 
they do well perceive, and underſtand what they ſpeak; 
yet becauſe this thing hapneth but very ſeldom, the Law 
doth not preſume the fame by occalion of Words only; 
And therefore, unleſs further Proof made thereof, by other I 
Circumſtances, the Law doth not approve ſuch Teſta 
ments. | 
Indeed, if it may appear by ſufficient Conjectures, that 
they had the Uſe of Reaſon, or Underſtanding, at ſuch 
time as they did make their Teftaments, then doth the for- 
mer Opinion take place. Decius in L. Furioſi, C. qui Te- 
fa: fac. poſſ. & in L. in negotiis Reg. Fur. F. 


* 


Ix li. 
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IX. QUERY. 


an Idiot above the Age of 21 Years, makes a Feoff- 
ment in Fee of his Inheritance, how, and in what 
be manner this Feoffment may be avoided, during his 


Life ? 
- SOLUTION. 
If it be found by Office at the King's Suit, that he was 


nt Wdiot @ Nativitate, and 

ed hat he aliened his Lands, Co. lib. 4. f. 124. 6. 127. Be 
©” When upon a Scire facias a- werley's Caſe. 
6 painſt the Alience,the Land 


hall beſeized into the King's Hands, and thereby the In- 


T- Fieritance ſhall be re-veſted in the Idiot. 18 E. 3. Scire 
> WFacias 10. 32 E. 3. Scire Facias 106. 50. Aſſ. Pl. 2. 
d Wor the Statute of Prerogativa Regis faith, Quod poi? 
It Bortem eorum reddat eam refFis Heredibus > which the 
1 Wing cannot do, nor can the King have the poſſeſſion of 
il Whe Land to his own ule, if not that by the Office and 
3 Weizure, ſuch Conveyance made by the Idiot be deſtroy- 
W td, and that doth not im- 

W an the Maxim at | the * It i; a Maxim of the Common 
T BCommon Law * :; For in £-w of England, That the Party 
» this Caſe the Idiot in no 1-7 1 4/able himſelf, Co. bit. 


247. b. 10 Lib. 4. }. 123. b. Be- 
Plea that he can plead, ſhall 37,7; ©7717 7198 
diſable, or ſtaultihe himſelf ; Stroud v. Marſhal.Co.3. Inſt.215, 


but all is found by Office Littleton, ſe#. 405. 

by the Inquiſition, and Ver- | 

” Ydid of twelve Men, at the King's Suit, who are not con- 
cluded to ſpeak the Truth 3 and ſuch Office when it is 
found, ſhall have relation 4 yr Nativitatis, to avoid 
{all mean ARts made by the Idiot, as Feoffments, Re- 

 Y leaſes, &'c. And therewith agreeth 23 E. 3. Scire Fa- 


D 4 clas 


5 SO 
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| Cias 106. Stamford's Prerogative 34. F. N. B. 202, 
But notwithftanding the Words of the Statute of Prev 
Regiz axe general, and emphatical, Nullatenus alieng 
fur ; yetif he Alien by Fine, -or Recovery, it ſhall bin 
him, or acknowledge a Statute or Recognifance, neithe 
his Heirs, nor his Executcrs, ſhall avoid it 3 for theſe an 
Matters of Record, which ſhall not be avoided by a ban 
Averment of Non Compos Mentis, tor the Inconvenieng 
which may follow thereupon. Alſo ſuch Averment is a 
gainſt the Office and Dignity of the Judge, for he oug| 
not to take any Conulance of a Fine, or Recogniſancec 
him who is: Now Compos Mentis. 18 E. 2. Fines 120, 17 
Af. Pl. 17. 17 E. 3- 


X. QUERY. 


A Fine levied by an Idiot, or Natural Fool, what it 
rates © 


SOLUTION, ©} 


Anno 2.3 Eliz. In the Court of Wards, the Caſe wa 
this: That Henry Buſh 
Mich. 12 Jac. Regrs Mansfield 5 ſeized in Fee of certal 
Cafe, Co. Lib. 12.f. 123,124 Lands in North-Mins, i 
| the County of Hertfor, 
by his Will, in Writing, demiſed the ſaid Lands to Hen 
Buſhley, his Son, in Tail ; the Remainder to one W11l;an 
Buſhley. 
And for this, that his Son was within Age, he demiſed 
the Education of him to Thomas Harriſon, whom he 
made his Executor. And afterwards it hapned, that 
Henry the Son became a monſirous and deformed Cri 
plc and proved an 14;ot, @ Nativitate : The which Idiot, 
y the PraRtice of one Nichols, and others, was raviſhed 
and taken out of the Cuſtody of his Guardian, and Ww3s 


carried 


( 
| 
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rried upon Mens Shoulders to a Place unknown, and 
rogMthere kept in ſecret, until he had acknowledged a Fine of * 
arMhis Lands to. one Botham, before Jultice Sourhcot, Anno 
info E/iz. And by Indenture between them, the uſe of 
the laid Fine was declared to the uſe of the Cognizee, and 
his Heirs 3 which Botham conveyed, Anno 12 Eliz. the 
ſaid Land to: one Henry Mansfield, And Anno 12 Fliz. 
the faid Henry Buſhley, the Son, by Inquilition, was 
found an Idiot a Nativitate 3 and upon this in Arno 33. 
the Court of Wards took Order for the Poſſcſhon of the 
ſaid Lands. 

And it was moved, as a Doubt in the faid Court of 
Wards, Whether the ſaid Fine ſhould be to the Ule of 
the aid Idiot, and his Heirs ? For notwithſtanding that 
the Fine, which is of Record, binds the Idiot for the 
Cauſes aforeſaid, .yet the Indentures are not ſufficient to 
dire& the Uſes. But it was reſolved, that foraſmuch.as 
he was enabled by the Fine, > I _ PER 
» © the Prancipal, he ſhall 772.2 729-2 1559. Hom: 
not be Aifabled to limit the yaa x vg Gs eg... 
Uſes, which are but as ac- | 
ceſſory. 

And the fame is the Law of an Infant, and Feme 
Covert. And the faid Mansfield brought an Adtion of 
Treſpaſs in the Common Pleas, againit one Trot, the 
Farmer of the ſaid Lands, and the Iſſue was to be tried at 
the Bar : And the ſaid deformed Idiot was ſent out of the 
Court of Wards, to be ſhewn to the Judges of the Com- 
mon Pleas, and to the Jurors there tried and ſworn 3 and 
being brought upon a Man's Shoulders, the Judges hear-- 
ing, that the Title of Ad{ansfield was under the 1aid Fine 
levied by that Idiot, the Lord Dyer, and the Court, by 
Conſent of Parties, cauſed a Juror to be withdrawn ; 
and the Lord Dyer faid, That the Judge who took the 
Fine, was never worthy to take another : But notwith- 
ftanding this, and altho* the monſtrous Deformity, and 


Idiocy 
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Idiocy, of Buſhley, was apparent and vilible, yet the Fine 
ſiood good. L ads 


XI. QUERY. 
A Fine levied by J. S. Uncle of an Idiot, who was ſe 


2d of the Inheritance, (the ſaid J. S. dying in the Life” 


of H. the Idiot), whether this Fine ſo levied, can bar 
the Grand-child of J.S. ? 


SOLUTION. 


Treſpaſs upon Not Guilty, and a ſpecial Verdict, the 

| Caſe was, Tenant for Life, 

Cro. Car. f. 525, & 543. Ed- Reverlion to William Rv 
wards v. Rogers. gers, an Idiot in Fee 3 Aw 
drew Rogers , his Uncle, W* 

levies a Fine, Come Ceo, &c, with Proclamation to Re 
bert Crompton ; and had Iſſue Fohr, who had Ifſue Wil 


liam the Defendant, and died. William the Idiot died 
without Iſſue ; William the Defendant enters as Heir un- 


to him, viz. Son and Heir of Fob, Son and Heir of the WW" 


faid Andrew; And whether he may claim againſt this 
Fine of his Grand-father (not claiming by the Grand- 
father, but deriving only his Pedigree from him) was the 
Queſtion ? And it was argued by Rolls for the Plaintiff, 
That foraſmuch as William Ropers is Heir to Andrew his 
Grand-father, Uncle to the ſaid //7/1;am the Idiot, he is 
eſtopped to claim againſt this Fine, or to fay, Quod par- 
tes ad finem nihil habuerunt. * And for Proof thereof, he 
relied upon the Statute of 27 RK. 1. of Fines, Co. lib. 3. 
f- $9. 10 Car. Scovel & Braſtock's Caſe, Co lib.3. f.30. 
Sir George Brown's Caſe, & Saule & Clerk's Caſe. But 
it was argued by Farrey for the Defendant, that this Fine 
ſhall not bar, becauſe he claims not any Intereſt by, or 
from Andrew, nor as Heir unto him, but only makes 
| mention 
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tion of him in the Pedigree, Co, Lirr.f. 8. 2 E.3.6. 
lib. 8; 53. Symms Caſe, &c. And that here he is 
| Quaſi, of another Title, and Pujſny to the Fine. 
rkly, and Croke, delivered their Opinjons, That this 

by Andrew, the Uncle of W/:lliam the Idiot, who 
2s ſeized of the Inheritance ( he dying in the Life of 
illiam, {o as nothing ever attached upon him) ſhall 
er bar William the Defendant, who was Grand-child 
the ſaid Andrew, becauſe he claims nothing by, or 
2m him ; but only from 7/:ill;am the Nephew of An- 
w, who ſurvived the faid Andrew ; And he makes 
5 Titie as Heir to the ſaid Fil;am, the Nephew who 
e Ws laſt ſeized, not making therein any mention: of A4- 
WF, 45 of one from whom he claims, but only as 
f- 

o 
) 


ne 


NDOT 


wing his Deſcent from him by way of Pedigree, and 
2t by way of Title 3 and therefore it was compared to 
lobes Caſe, Litt. fol, where the Father is attainted of 
. Wclony, having Iflue two Sons 3 and the one of them 
- Wirchaſeth Lands, and Yies without Iflue, it ſhall not bar - 
| Wc other Son to claim, as Heir to his Brother : And the 
, Worruption of Blood in the Father ſhall not hurt him. 
Wind Berkley compared it to the Caſe,, 10 Eliz. Dyer 
, 74. where there were two Brothers 3 the Eldeſt hath 
nod Cauſe del petition de droit , the Youngeſt hath 
ſue a Son, and is attainted of Felony, and executed : 
ſhe Eldeft ' Son dieth without Iflue 3 the Ifſue of the 
Younger Brother is barred of the Petition, becauſe his 
ood is corrupt, and he cannot claim, but by mention- 
2 his Father, and from him, &-c. But here, fora(- 
wch as he doth not claim, nor derive by him who le- 
ied the Fine 3 they held, he ſhould not be barred by the 


Fine. 
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XII. QUERY. 
Whether the Cuſtody of an Idiot holding by Copy of Ci 
Roll, belongs to the King by bis Prerogative, or to 
Lord of the Copy-hold Mannor ? 


SOLUTION. 


Co. Lib. 4. f. 127.6, The King,(fay theJud 


in Beverley's Caſe) (ball 


| 


have the Cuſtody of the Lands of an Idiot holden by oi 
py 3 for the ſame is but an Eſtate at Will by the Coffin 


mon Law : And if the King ſhould have the Cuſt 
thereof, it would be miſchievous to the Lord of the M 


nor 3 but yet, an Alienation made by an Idiot of Wa: 
Copyhold-Land, after Office found, ſhall be avoidgſhor 


Vide 11 El. Dyer 302. 


It is a Rule in the Court of Wards, That if an Id ; 


has not any Goods or Ct 

Paſch. "15 Eliz. John Rogerss tels, or Lands, but Cox 

Caſe, C.W. e. 7+ hold-Lands, held of a CC 

mon Perſon, the King 

not have the Cuftody, but the Lord of whom the Cor 

hold is holden 3 but if he has any other Land, then t 
Copyhold-Land alſo. | 

In the Court of Wards it was clearly agreed by t 


1 


01 
00 


Council of that Cour 


13 & 14 El. Dyer 302. 6, That a Copyholder, who 
393.4. 2 HA. 7. 3. Noy 27. an Idiot, ought not to 

ordered in this Court 
his Copyhold, but ſhall be done in the Court of the.Ii 
of the Mannor. « 


$] 


Wei 
ih 1 
fk 


0) 
mal 
us | 
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Sheppard in his Court-Keeper's Guide, tells us, That 
e Los _ retain the 
zpyhold-Land of the Idi- Cap. 19. p. 119. The Fourth 
| - Lunatick , till he ###. 1656. A 
Wme co himſelf. 
Note, One Sir Edward Champernon being Committee 
a Ward,who had a Mannor wherein were divers Copy- 
jlders, amongſt whom 
e was Mutus, &$S urdas, Concerning ſuch as are deaf 


Wnted the Cuſtody of that 94,495. See Braffon, lib. 5. 
tra, 5. cap. 20. n.2. f. 421.8. 


5pyhold-Land to another, ,,, 7 - D 7 

ho entred 3 the Prochein OE ee" <a 

mie of the Copyholder 2d Part, $ 10, Cod. 6. 22, 10. 
ofntred 3 And which of 
{Sem ſhould have the Cuſtody ? Or, If none of them ? 
[ Was the Queſtion. And it was reſolved, That the Lord 
dould have the Cuſtody 3 for otherwiſe he ſhould be 
WFrcjudiced in his Rents and Services 3 and his Grant was 
dWood : Wherefore it was adjudged for the Grantee, Cro. 


ec. f. 105, Eavers v. Skinner. ow 


# 


| XIII. QUERY. 

WW bether there be any Difference between an Eſtate made, 
or conveyed in Perſon, or by Attorney, as to an Idiot, 
or any other Non compos mentis. 


SOLUTION. 


There is a diverſity taken in the Books of Law, be- 


Wiecen an Efiate made, or 
veyed in Perſon, and by Co. Ls. f.125 Beverley's Caſe 
Attorney : For if an Idior, Y Non compos mentis. 


rother Non compos ments, | 

nakes a Feoffment in Fee, #» propria perſona, and dieth, 

iis Heir within Age, he ſball not be in Ward 3 wo oo 
let 


46 @TheLawof Non Compos Memtis. 
dieth without Heir, the Land ſhall not Eſcheat ; but 
the Feoffment be made by Letter of Attorney, altho' 
ſhall not avoid the ſame 5 yet after his Death, as to 
others in Judgment of Law, the Eftate was void, x 
therefore in ſuch Caſe, if his Heir be within Age, heſk 
be in Ward ; or if he dieth without Heir, the Land 
Eſcheat, And likewiſe, in the Caſe of an Infant, if 
niaketh a Feoffment in Perſon, if he dieth without Ha 
the Land ſhall not Eſcheat ; but otherwiſe, if it were m 
by Letter of Attorney 3 but the Infant himſelf ſhall : 
avoid it, but others ſhall : But things done by matter 
Record, as Fines, Recoveries, Judgments, Statutes, Rf 
cognifances, ſhall bind as well the Idiot; as he who is 
compos mentis, 31 E. 3. Saver Default 371. 1 
Dum fuit infra atatem 7. 


A Grant of an Infant, (faith Finch) under the Age: 


21 Years, and one out 

Lb.2. c.2. of Poſeſſns, p.10%, His right Mind (whom 
103, Edit. 1627. call, Non ſane memorie, 
Non compos mentis) as ui 
Idiot may be a at any time, by Entry, Acton 
e&c. or a Feoffment by Letter of Attorney , & 
it they deliver it with their Hands, -as in a Feoffment, an 
themſelves make Livery, or a Gift of Goods, and ther 
ſelves deliver them ; but if they deliver not with the 
Hand, as in a Grant of a Rent, Advowlſon, ec. iti 
meerly void, and nothing at all paſfſeth, ſo as they 
have a Treſpaſs, or Aſſize, and remain Tenant to the 


Lord, and therefore ſhall be in Ward, notwithſtanding 
ſuch Feoffment. 
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XIV. QUERY: 


Man dies ſeiſed of Land, his Heir being an 14jot, of 
Sor Natural, an before Office be levies a Fine, 2he- 
ther the King ſhall have the Lands, per Prerogativam 
Regis, cap. 9. or not ? 


SULUTION, 


Horne devie ſeiſi de Terre, (on Heire eſteant ſotte na- 
ral, & avant Office il leva fine, Ie Roy navera les terres 


CORE Regis , A © | 

. 9. Car ne ſerra intende ODEs 08, 3 ET'> te: 0s 
a. fuit ſotteConuter leFine. _ + m; iy & Liv 
WCer ceo wa encounter le cre- | 

Wir del Fuſtice que prift le fine, car ſerra intend que le 
Tuſtice ne woile prender fine de Iny, [i uſt efte Ideot. En- 
plithed thus : A Man ſeized of Land, his Heir being an 
Idiot, and before any Office, this Idiot levieth a Fine, the 
King ſball not have the Cuſtody of the Lands by his Pre- 


bt weative 3 for that it ſhall not be intended, or preſumed, 


that he was a Natural Fool againft the Fine levied ; be- 

Muſe this will impeach the Reputation, or Credit, of the» 
"Judge, .before whom the Caption of the Fine was : For 

"Wit ſhall be preſumed, that the Judge would not take the 
Fine, if he had not been an Idiot. 


XV. QUERY. 


| Idiots in the Cuſtody of the Prince, whether the Cuſtody of 
an Idiot can be deviſed by the Teſtator ? 


S O L U- 
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SOLUTION: 


Concerning Idiots, ſuch is the Prerogative of the Prix 
ces of this Land, that they ſhall have the Cuſtody of af 
the Lands of Natural Fool 
Swinburn in his Treatiſe of and may take the Profi 
Teſtaments and Laft Wills,3.Part, Qterenf without waſte, | 
Jig ws, 13+ P- 99. 4.6. Ei. 1ftrution, of whoſe Fa 
oO. 

if ſoever rg erg be holden 
finding to them Neceflaries 3 and after the Death of ſud 
Idiots, the Land muſt be reſtored to the right Heirs : By 
in the mean time that is to fay, during the Life of the 
Idiot, the Tuition .of the Idiot, or of his Lands, canne 
be deviſed by Teſtament to any other Perſon, contrary 
the Courſe of the Common Law, in prejudice of himt 
whom the Ward(hip doth belong, ſaving the Teſtator m 
commit the Cuſtody of ſuch Goods and Chattels as ke 
NE ng fn VR doth bequeath to the Idio 
Si quidem wnuſuiſque P0® to whom he will, and di 

teft rebus ſus quam velit legem _. "I ; 
imponere. Mautic, 1. 7. tit. 1, 12g 10 1ong time as It 
nu. 38. Et Teſtatoris wvoluntas will *, 

habetur pro lege L. Servns de ma- 
.mumiſſ. licet alias videatur per Fitzherbert's Nat. Br. _ de 1div 


inquirendo quod bona que Idiote obwenirent, ſus Gard:ano atcreſcun 
Nuere tamen per Stamford ſuper Prerogativam Regis, c. 1diot C, 


XVI QUERY. 
Idiocy, whether in any Caſe triable in the Eccleſrafticd 


Court ? 
SOTTYVUTIUON. 


If an Adminiſtrator fu 
Mich.15Jac.B.R. InterPercher 


 & Wheeble,per Curiam &+ Dr. for c 3 Bac due to the L | 
Godolphin in ki Repertorium caſed in the Eccleſiaſtical, 
Canomicum,c.11, 2.120, $17, Court, and the Defendant 


Pp 220 


FEI We wo Wh 
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plead the Releaſe of the Deceaſed, and the Plaintiff avoid 
it, for that the Deceaſed was an Idiot 3 that Idiocy ſhall 
be tried there, and no Prohibition ſhall be granted, for 


that they have Juriſdiction of the Original Matter 3 and 


Uthat according to the old Rule, to be found in the Re- 


L1 


Je 


co 41 


oiſter, and in the Books of Law, Non e## conſonum Ra- 


joni, quod cognitio acceſ= ; PE 2 
owls #11 Caris Clriſiani Cujus Juris, (;. e. Juriſdi- 
1; b; . eCtionis) eſt principale, cjuide 
eararur, uv cogn- Tycis erit accefſorium. 

e pripcipalis 6 1s 

m Eccleſiaſticum noſcitur pertinere. Regiſter Orig, f. 


tis 1 


us. 2 Co. 2 Inſt. f. 493. Cro. Jac. f. 25g. Roberts Cale, 


11 


1! 


149 


bs 


0. Car. Netter v. Bret, Cro. Jac. f. 348. Egerton wv. 
zerton, 12 Co. f, 65. Tit. Court Eccleliaſtical, C. Bul- 
Irode's Reports, Second Part, f. 210, 2112, Egerton vw. 
perton, 


XVII. QUERY. 


don Executer having obtained Fulpment in an Accompt, 


ad 


* 


and having the Defendamt in Execution for Arrerages, 
and the Teſtament being afterwards annulled for Morey. 
in the Teſtator, whether the Teſtament being diſappro- 


ved, an Audita Querela will lis for the Defen- 
damt ? ' 


SOLUTION. 


Anno 35 H. 8. in the Exchequer Chamber a Caſe was 
ell debated by the Juſtices | 
{both Benches, which was 3 & 4 Eliz. Dyer, f. 203. 6, 


| . @ Co. lib. 8, f, D 
ch : One Moyer, who 31Oah. - ale LO aches 


Ws Executor of the Teſta- 
Went of John Gifors, ſued a Writ of Account againſt one 


rvanel, as Receiver of the Money of the ſaid G:ſors 3 


mx Defendant pleads, Ne unques Receiver pur Accompt 


ey 


tl 


; render 7 
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render : And it was found for the Plaintiff, and Judy: 
ment given, that heſhould account 3 and upon this a C4 
ias ad Computandum was awarded : Whereupon the 
dant came in, and Accounts in Ward, and he wall 
found in Arrerages, and his Body was committed to Pj. 
ſon for Execution. And after the ſaid Teſtament w; 
annulled, by Sentence in the Spiritual Court ; for that the 
ſaid John Giſors,the Teſtatog was an Idiot from his Birt 
and this Record Spiritual is certified into the | 
Writ, and thence ſent into the King's Bench, where the 
Action of Agcompt was brought. And the faid Car: 
nel ſued forth an Audite ®uerela in the fame Court, co 
taining this Matter in his Writ, and a Fenire Faci 
againſt Moyer, who demurred in Law upon the wh 
Matter : And it was reſolved, that the Audita Querel 
_ ) becauſe the Will was - diſapproved and adi 
nulled. 


XVII. QUERY. 


Whether an Attornment made to a Grant by an Idiot, 
other, Non compos mentis, cans be good in Law ? 


SOLUTION. 4 


A Man that is an Idiot, or other Now compos menti 
eannot Attorn : For he whois [ Amens, ] without 
ſtanding, cannot make an Attornment, which is an 
Bm : And yet if a Man Non compos mentis, be Leli 
or Years, rendring Rent, and the Lefſee ejeReth hit 
and maketh a Feoftment, and afterwards the Non com 
mentis re-entreth 3 this AQt of Re-entry doth ſubject hit 
{elf to Diſtreſs, and an Action of Waſte, altho* he can? 
make an expreſs Attornment. Coke in his Comment! 
Littleton, ſeF.566, f I5. a. 6 Co.69.4. Sir Moyle 
Caſe, 32 F, 3. Ape 80. 18 E 3. 35: 


Xl! 
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XIX. QUERY. 


Whether an Inquiſition ſhall bind an 1diot, without an Ex- 
amination by the Council ? 


SOLUTION. 


wlll. It was faid by Dyer in the Caſe of one Brent, that the 
law is, Altho* a Man be 

ef found an Idiot by Inquiſi-  Dallſon's Rep. pl. 19. f. gs: 

tion, yet he ought to be ex- 

aamined by the Counſel, and affirmed by them to be an 
4M/diot, or otherwiſe he ſhall not be bound by the Inquiſi- 
tion. And he faid further, That Brent was found an 
idiot by Inquiſition 3 and after being examined by the 
vrds of che Star-Chamber, he was adjudged to be no 
Idiot 3 whereupon he was delivered from the Thraldom 


it Idiocy. 
XX. QUERY: . 


o Poſſeſſions im Lands deſcending to an Idiot, but only 
a Right, whether the King can enter, and have the 
Cuſtody of it ? 


SOLUTION. 


| 
{8 If there deſcend to an Idiot no Poſſelion in Lands, but 
infonly a Right, ' be it Right of Entry, or Title of Entry, 
wr Right of Action, the King ſhall not enter, and have 
Cuſtody of the fame, 1 H. 7. 15. Stamford Saper 
mY” rer0p, Repis, c. 9. f. 35. b. Edit. 1567. 
tal Hichexto of the Deſcription, Remarks, and Queries, re- 
wating to an Idiot, or . Sot - Natural : I proceed now to 
ſpeak of the Furor Man, that is totally bereft of his Wits. 
4) E 2 PART 


ti 
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Wi 


P a & T the Second. 


Of him who is by Accident wholly 
deprived of his Wits. 


oe. 


SEQ T. IL 
This ſort of Non Compos Mentis how deſcribed. 


E is faid vY one, that was of good end 

Memory, and by the Viſitation of God, through 

: ſome Sicknefs , Grief , « 

lienatio, qua quis omni intelleFu ſeth his and Us- 
caret, D. 1. 18, 14. & Gotho« 4 

fredus ad Lor, © derſtanding ; and ſo falk 

into ſome high, or low de 

gree of Fury or Madneſs. Co:Litt 4247.4. & 4Co: f.1244 

Beverley's Caſe of Non compos ment is. 


OS ESTAS O 5S0o200mWwnso=2” = wb ao =so 


BH. 
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53 
SE 4 1. - ih 
The Remarks concerning Mad, or DiſtraGed 


Perſons. 


I REMARK. 


HE true Account of the Cauſe of Diſtraction is this : 
When the Animal - Spirits, by ſome Accident or 
other, are ſo over-heated, 
that tliry become unſervice- Dr Goodman's Treatiſe, en- 


- Tituled, The Penitent pardoned, 
able to cold and ſedate Rea a. 99g Parableof the Prodigal! 


ſoning 3 and then Reaſon 
being thus laid aſide, Fancy ORs LO ITS HE 
gets the Aſcendent, and Phectortike, drives on furiouſly, 
and inconſiftently. This Combuſtion of the Spirits hap- 
pens, ſometimes by over-great Intention of the Mind, in 
Ld configagiStady ; ; ſometimes by a Fever, which 
inflaming the Blood, that communicates the Ingendium 
to the Spirits, which” take the from it : But 
moſt uſually by the Ragg. and Violence of ſome of the 
Paſtions, ( whether Irakcible, or Concupiſcible, as they 
are. wont to be _ 


* Mad-mm have always befors 
ed) a Man ſetting his their Eyes, thoſe Ided' Peak” > 8 


vehemently upon foe which werk the Apprehenſin of 

* Object or other, the their Fury, and hold them in the 

Spirits are ſet on fixe, by Pon ng. pee View of that 

the Violence of their own 7. Þ off ty eng & ack; 5 Y 

Motion 3 and in that Rage of jromperance.,o 

are not to be governed by 

Reaſon. This we have {ad | Es les of, in Love,in Grief, 

in Jealouſie, in Wrath, and I. og , and indeed, ( faith 

my Author) Bethlehem is 0 Tg the Inſtances, 54 
3 ; 
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IL REMARK. 


By the Statute of Prerogativa Regis, the King offifas 
England is to provide, thatWpe 

Sf 6 the Lands of the Furor Menfoi 
be ſafely kept, without waſte 3 and that they, and their 
Families, (if they have any,) ſhall be maintained with 
the Profits thereof ; andthat the Reſidue be kept for their 
uſe, and delivered unto them, when they come to be of 
right Mind : So as their Land ſhall not be aliened, ne 
ther ſhall the King have any Profit thereof to his own uſe: 
But if they die in ſuch Efiate, the Refidue ſhall be diftrp 
bated for their Souls, by the Advice of the Ordinary. - 


M. REMARK. = 


The words of F. N. B. 232. That the King is bonndfſlay 
of Right, by Nis Laws, to 
4 Co. 128, Beverley's Caſe. of defend his Subjects , and 
Non compos mentis. - their Goods, and Chattek, 
; Lands, and'Tenements, ex: 
tend as well to one Not compos Mentis, as a Mad-man, 
as to an Idiot & Natsvitate 3 kyit in Caſe of Non co 
mmentis, the King ſhall not have Intereſt in a Mad-man, 
that is wholly deprived of his Underſtanding, as he hath 
in the Idiot ; becauſe that a diſtraQted- Man may recove 
his Memory that he hath loſt 3 and therefore, in the Calc 
of the Idiot, or Fool Natura}, the Law faith, Rex babe: 
b;t Cuftodiam ; but in the Caſe of a Mad-man, or No 
_—_ ments:, * Rex providebut. And as to Alienation 
made by a Man diſtraQed, the words are all one, as they 
are in the Cafe of the Idiot ; and therefore, after Office 
ws m_ the Alienation, Gift, &-c. of him who -” 
Accident deprived of his Wits, are-in-equal Caſe wi 
the Alienation, or Gift of an Kiot @ Nativitate. _ 


aid words of the Writ, in the Regiſter, Quia accepi- 

ws quod ). de B. fatuus & m-_ * 

ofa exiſtit, &c. extend Regiſter of Original and Ju« 

offs well to another Now com- dicial Writs, f. 266.2. - 

hat Moos mentis, as Idiota a nati- | 

lenfoitate, a Fool Natural : For afterwards, in the ſame 

cir Writ it is faid, Diligenter inquires, fi Idem fatuns & 

ith | rota, lit neene, & þ » 

cir Wu utrum a nativitateſus, Regiſter, f. 2668. 

# ab alio tempore, tune a | 

quo termpore & qualiter, & quomodo, & i lucidis gaw- 

deat intervallis, & (i Idem }. in eodem ſtatu excſteri 

terras, aut Tenements aliqua alienavit necne, &c. $0 

that it appeareth, that in Judgment of Law, Fatuus, & 

$/4iota, .include as well Non compos mentis, as Idiots a 
Natrvitate 3 and therefore they are in the ſame Caſe, as 
to the Alienation of their Lands, and Tenements, Goods, 
and Chattels, | 


of 
MY 
e: 
Tþ 


IV. REMARK. 


A Furor Man cannot appoint an Attorney, as appears 
by Britton 3 for he tells us, Cheſcun ne puit mye faire at- 
torne. Car etifast- dedens | 
Ape, ne mutt, we ſurd, ne Cap, 126. £. 285. b. 
fol naiſtre ne homme ar- | 
rage, ou auterment ſans diſcretion, ne puit mye faire 
artornes. 


—C—_——T — =... yz. 
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"76 The Lat of Non Conpor Meat 


There is required in them who contract Matrimony, ; 
ſound and whole Mind to conſent ; and therefore, he that 


Furor, ſays the Lawyer Gaius. 


ſponſalibus impedimento fit, plus 
quam manifeſtum eft. D. 23.1.8. 
Furor contrahi Matrimonium non 


is mad, or diſtracted, with: 
out Intermiſhon of Fury, 


cannot enter into the Bonds 
of Wedlock : So ſays the 


ſuch a Contract, Lb. 5. 


ſinit, quia conſenſu opus ef, ſays Author of the Treatiſes gt Ca 
d==F 23-2. 16. 2. tituled, The Woman's Law de 
Furioſus Matrimoninm contra. ,, —— : 
here non poteff, Decret. Greg. l.4. * "66 2. lect. 10, Pe $7. il 
i 2. 6. 24. - Incantias,. 3, And with him concurs 4 
Verfil.Epiſcopa. dileFus filius R. melius, in his Caſes of Con- 
propeſult, quod omg _ eui= \cjence: The Conſent & 
am Matrimonaliter copulait. 
Cum attem eadem mulier, cum cas th Lon; he) ” 
ipſo viro, qui continuo furore [a- De VOJUntary an free, ellW ne 
orat, morari non poſit, &- pro- It 15 not elteemed a Human th 
prer alienationem mentis non p-- Conſent : And hence, thell di 
Fuerit intervenirg conſenſus : man Conſent of ſuch as have notfÞÞ a 
damus, quatenus ſt rem noveris & of Real | Mad 
ita eſſe, Prejatas perſonas cures VIE © , calon, ( as ad C 
ab invicem ſeparare. men ) is of no force toll , 


C35. Queſtion 4+ uu, 24,25, p, 201, Engl. Edit.1643, ff þ 
Such one may not conſent to Marriage, and his Iſſueſff t 
will not be legitimate. Trim. 3 Fac. B. Regs. Stiles. | 

| 


VL REMARK. 


Tho' Furor, or Madneſs, hinders the contraQing of 


« Furor impedit Matrimonium 
gontr ahendum, ſed non dirimit con- 
traGum. 


Matrimony, yet it ſhall not 
take away that Marri: 
that is already contracted, 


as appears by the Civil and 
Canon Laws, D. 23.1. 8. D. 23. 2. 16. 2. Inftit. Fur 
ris Canonich Lib. 2. Tit. 12, Arnoldus Corvinus, in his 
Jus Canonicum, Lib. 2. Tit, 13. de Nuptiis, VII, 
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VI. REMARK. 


A Furor Man ought not to be a Witneſs in any Cauſe, 
be it either Civil, or Cri- = 
minal, Decret. 2. > FP ars Furioſus aut mente Captus, 01 
cauſe 3» Qu. 19. c. 14. De- poteft offe Thſtis. 

GH cret. Greg. Lib. 3. Tit, 27. | 

Wc. 3. de Succeſſionibus ab inteſtato, Corvinus in his Jus 
-M Cononicun, lib. 3. tit.27. de Teſtibus. Ulpianms, tit, 20, 
ſl de Teſtaments. D. 28. 1. 20. 4. Swinburn in his Trea- 


7. riſe of Wills, Part 4. Se&t. 21. | 286. a. Edit. 1590. 
VIIL REMARK. 


Children, and Mad-men, * altho' they have not the 


next aRtual power of uling }_ 

things, yet they have a ra- , - Lin dobtects gs wee ” 

: Rs the rojſum, in curatione jubet efſs A- 
dical power, E WNEY gnatorum. Ulpian, tit. 12. de 
are Men: Ameſius in his Curatoribu.. - 
- Caſes of Conſcience, /:b. 5. 
oN c. 41+ qu 1. [ef 6. And by the Law of Nations, Chil- 

© dren are then capable of in- . 
heriting f an Eſtate, tho + Plutarch de Fort, Alex. [.2. - 
a : ned peaking of Children faith 

they be juſtly reſtr __ That Children have a Right ts 
from managing of it, by the Inherit ance, but not ta the uſe 
reaſon of their immature of ir, | 
Judgment, Grotius de jure 


belli, & pacis, Lib. 2, Cap. 5- Sed. 2. 


- " "_— LY Lens 


IX. RE- 
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IX. REMARK. 


Bratton in his Treatiſe of the Laws and Cuſtoms of 
England, (hewing by what Perſons poſſeſſion of things 


Furioſus fine futgvis aufforitate 
7022 poteft incipere peſſidere : Quia 
#feftimem tenendi nqn habet, licet 
2x18 corpore ſus rem contingat ; 
Sieupi ſi quis dormient; aliquid in 
nam ponat, D. 41. 2.1. 3. 


may be acquired, fays thus 
of the furious Man ; Puri 
ſus affettum retinendi hu 
bere non poterit ſine Cars 
fore, quia non eFt alind 
co,nift ad ſimilitudinem eju, 
gui dormienti pluviam ip». 


manum projecerit. Et qui accipere debet, & vetinere, 6. 
oportet quod habeat affetionem, & intellefFum percipien Ws 
di, & retinendi. Item qui curare debet, & Cuſtodian 
babere, oportet eodem modo quod habeat Intelleus, quia 
fs furioſum miſeris ut poſſideas, nequaquam per eos vide 
Tis poſſeſſionem apprehendiſſe, quia intelleFum non habet. 


X REMARK. 


He that is a Mad-man, is uncapable to be a Judge, 
. an Arbitrator, for mans of 


Non ownes Judices dari poſſunt, 
| Judicts dandi jus babent : 
Quidam enim Lege impediuntur 
ne Judices fint, quidam naturs ; 
quidam moribus natura;ut ſurd:, 
mutus, Or perpetuo furioſus, & 
:mpubes, quad judicio carem, D.s. 


Underftanding and-Diſere 
tion. Mrror of Jubice 
c. 2. ſe. 2. p. 116. Weſt 
Symb. part 2. ſefF. 23,26, 
27. Neither can be an 


Efloiner,or Exculator. Mir- 


J. 12. 2. 


ror, C. 2. ſefF. 30. p. 175+ - 
'-X. REMARK. 0 
One that is a Mad-man, cannot Attorn ; for that he 


that hath no Underſtanding, cannot agree to the Grant. ſh : 
18 E.3.53. 6 Co. f.69. 6. Six Moyle Finch's Caſe. 


XII, 


of 
Is 
Ws 
{he 
Ia 
"ge 
0: 
W, 
iy 
{/ 
y- 


ontrat : Hence Mad-men 
e not fit to make Con- 
ra&s, or Alienations 3 and 
nder that Title, by the 
ivil Law of all Countries, 
e defervedly accounted 


1, 1. of Contratts, D. 39. 
5.23.1. Cowel's Inſtitutes 
i6. 2. tit. 8. n.3. p. 108. 
«N. B. f. 292. C. Fleta 
ith. 3-6: 3+ 7%. 10. Þ. 17s, 
t lb. 2. c. 56, mn. 19. 
9.122, Bretton, l1b.3. tratt. 
I. C. 2. %. 6. fo 100. A. 
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The Law of "Nor C ompos Mentis, «5 9 


XIL REMARK. 
To a lawful Contra& there are required Perſons fit to 


ullities. Ameſens,l.5.c.42. * 


Note, That every Alienation 
of a Man's Right, all Contrafs 
betwixzt Man and Man, all Leagues, 
&c. betwixt Princes, ought to bg 
done with ſound ent ; theres 


fore the Atts of the Will, that are 


7d with overt ſigns, are to 
— the d z a Mind 


endued with Reaſon, of which 4 


Man diftrafed is wholly deprived, 
and therefore uncapable of per- 


forming any profitable things ; 


which made King Achiſh ſay #0 
his Servants, Lo, you lee the 
Man is mad z Wherefore then 


. have ye brought him to me? 


I S47m. 21. 13, 14,15. 


oF lib. 5. trafh. 5. c« 20. nu. 1. de Exceptionibus. 
Fleta, lib. 6. c. 40. 1. 1. p. 434. Cowel, lib. 3. tit: 
20. 74.7. f. 161, Fleta, lib. 2. c. 60. nu. 26. Cowel, 
lib. 2. tit. 7. 1 4» de Donatibus. Britton, c.28. f.62.4. 
63.4. & £34. fe 90. & Mirror de Tuſtices, c. 2. ſeth. 


XII REMARK. 


In all Conveyance, or Purchaſe for Joynture, unleſs it 
be by Fine, or Common Recovery 


, he which makes the 


_ muſt be a Perſon able to convey, &c. at the time 
the Joynture making; or elſe it is not good, * 

He muſt not therefore be Attaint of Treaſon, an Alien 
born, under Age, or Non compos mentis, a Mad-man. 
The Woman's Lawyer, lib, 3. c. 31. p. 188, 


* 


AIV- 


-- 


60 The Law of No» Compos Mentis: 


XIV. REMARK. 


It is a good Exception for the Perſon of him, thy 
complaineth, or bringeth any Action, to ſay, he is 
rioſus, a Mad-man, becauſe ſuch a one differeth not mu 
trom a Beaſt, that wants Reaſon, Lib. 5. trad. 5. c.2t 
nu. 1. f. 420. b, Fleta, lib. 6. cap. 35. nu. 1. Stamfa 
Super Prerogativam Regis, cap. 10. fol. 36. b. Edi 


1567. , 
XV. REMARK. 


He that 'promiſeth, ſhould be endued with Reaſon iff 
which renders the Promiſes of Mad-men void, and off 
| - no force, Grotius de jun 

. Promiſſio 5 avg =_ Rati0- bells & pace, hib.2. c.11, | 
a ed penis fu ſed.5. Anditis the faneſſſ 
Law in cafe of Oaths made 

by Men diſtracted : For they that fwear, ſhould be « 
&- ſound Mind, and ſhould uk 
| Animus rationis compor &r de» Beat deliberation, before 
Liberatus. they take any Oaths. 
dem, lib. 2. c. 13. [e6t.2 

Sheppard in his Abridgment, tit. Idiots and Lunaticks, 
tells us, That a Mad-man cannot promiſe, or contratt for Wh, 
37 thing to bind himſelf. | Ga 


" XVL REMARK. Fi 


A Copyholder of unſound Memory, as a Furor Man, Bl þ 
cannot make a Forfeiture of his Eſtate. Sheppard's Court: 
Keeper's Guide, cap. 22. 


XVII. RE- 
- 


XVIL REMARK. 


Any Man may be a Steward of a Copyhold Mannor ; 
Wd therefore, if an Infant, Lunatick, or Non compos 
mts, a Man diſiracted, be made Steward ; all Acts 
at he doth, according to his Office, are good, Shep- 
7d's Court-Keeper*s Guide, cap. 19. p. 115. 

A 


XVIIL REMARK. 


Every Deed, Feeoffment, or Grant, which a Furor- 
an makes, is avoidable, and yet ſhall never be avoided 
w himfelf 3 becauſe *tis a Maxim in Law, That no Man 
Wt fall Age, ſhall, by any Plea, pleaded by him, be re- 
rived, to diſable his own Perſon, or fiultifie himſelf : 
elides, another Reaſon is rendred, /c. Becauſe that when 
"Wie recovers his Memory, he cannot know what he did 
jhen he was Non compos mentis. 4 Co. 124. b. Bever- 
ly's Caſe. Littleton, ſefF.405. Noy in his Treatiſe of the 
ounds of the Laws of this Nation, cep. 28. Of Con- 
VEYAances. 


XIKX. REMARK. 


Altho? Mad-men themſelves cannot be received to diſa- 
ble themſelves, yet twelve Men, upon their Oaths, may 
find the Truth of the Matter, in the Caſe of a Feoffment, 
or other Tranſat in Pazs : But it Mad-men alien by 
Fine, or Recovery, this ſhall not only bind themſelves, 
but their Heirs alſo. Co. Litt. f. 247+ 4. 4 Co. 124, 4. 
Beverley's Caſe of Non compos mentis. Perkins, ſe(4.2 4. 


AS. av. wit _M& . K. __ - 
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XX. REMARK. 


There are in our Books of Law found four fever; 

| Opinions, concerning, the 

- Coke in his Comment on Lit- Alienation, or other j 
tleron, $ 405. f. 247. a-b. a Man Non compos ment 

&c. For Firſt, are g 

Opinion, That he may avoid his own AQ, by Enty 

or Plea. , 

Secondly, Others are of Opinion, That he may avoi 
it by Writ, and not by Plea. 

Thirdly, Others, That he may avoid it, either | 
Plea, or Writ ; and of this Opinion is Fitzberbert, in 
bis Natura Brevium. 

Fourthly, Littleton, ſet. 405. is of c_ 
neither by Plea, nor by Writ, nor otherwile, imſe 
ſhall avoid it, but his Heir, in reſpe& his Anceſtor wa 
Non compos mentis, ſhall avoid it by Entry, Plea, a 

Writ: And therewith the greateſt Authorities of the Law 
4 Books agree 3 and fo it was reſolved with Maſter Litth- 
' ton, in Beverley's Caſe, 
4 Co. f. 126, 127. where it is laid, That it is 
a Maxim of the Common 

Law, That the Party ſhall not diſable bimſelf. 


XXIL REMARK. | 


It a Furor Van, or a Man of Non [ane Memorie, make 

a Feoffment, &c. he himſelf cannot enter, nor have 3 

' Writ, Dum non fuit compos mentis > but after his Death, 
his Heix may well enter, or have the ſaid Writ of, Dum 
non fuit compos mentis, at his Choice, Littleton, ſet. 
406, Expoſdion of Terms of the Law, f. 138. a. b. tit. 
Dum non fuit compos menNs. Natura Brevium, tf.128.4.b. 


Edit. 1551, 
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XXII REMARK. 


verdlfl Mad-folks, during the time of their Furor, or Inſanity 
hel of Mind, cannot make a 


« : Furioſs teſtamentum facere non 
4d Teſtament, nor diſpoſe any ooflns, cul mane cites. bo and 


thing by Will ; no, not ad i; velatudl 
jias Cauſas \ the Reaſon is —_ _ colin fo- 
moſt forceable, becauſe they cere non potefl, Senium etatis 


Mo. 
ry "cps Huh IG they do: wel egritudinem corporis, ſanteri- 
tatem mentis tenentibus, teſta- 


ou For in making of Teſta- menti fatlionem certum eff nou 
ments, the Integrity and auferre, 

Perfe&neſs of Mind, and 

not Health of the Body, is requifite ; and thereupon 
aroſe that common Chuſe, uſed in every Teftament al-- 
moſt : Sick in Body, but of perfeft Mind, and Memory. 
Swinburn, in his Treatiſe of Teftaments apd Laſt Wills, 
2d Part, ſet. 3. fe 34. b. Edit. 1590. Inſt. 2.12. 1. 
Cod. 6. 22. 9; Cod. 6.36.5. Cod. 6.22. 3. Cairns lib.2. 
tit. 2. de Teſtamentis. Ulpianns. tit. 20, de Teſtament is. 
6 Co, 23. Marques of Wincheſter's Calc. 


XXIIL REMARK. 


The Impediment of Furor, or Madneſs, is fo ſtrong, 
that if the Teſtator make his Teſtament after this Furor, 
or Madneſs have overtaken him, and whiles as yet iedoth 
poſſeſs his Mind, albeit the 

' Furor afterwards departing, * Qued initio vitioſum eff, non pe- 
or ceafing, the Teſtator teft trattu temporis corvaleſcere 


I recover his former Under- 2:59-17-29-7 178. E201. 4210, 
1.80. D. 34. 7. 1. D. 44. 7. 27- 


ſtanding, yet doth not the on firmatwr 18, de Reg. in 6. D. 
Teſtament made, during his 49. 1. 16. nifi-auo, que ſequun- 
former Fit » recover any wa; concurrunt viti ſc, Ceſſatio, 

X noviſſimus Altus, i.e, mt prin- 
force ® or ftrength thereby. cipium ipfius rei wile ſequatur, 
verbis, vel aFibus extrinſecus declaratis, weluti Ratihabitione aliqua. 
Cog. 
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64 The Law of Non Gompos Mentis. 
Cod. 6, 22. 9. Inſtit. 2.12. 1. Swinburn in his Tra 
Wills, Part 2. fett. 3. nu. 3. p.36.b. 37.4. Edit.1 590, 
- Godolphin's Tract, entituled, The Orphan's Legacy, Part 1, 
CaP. &, NU, 2+ , 


XXIV. REMARK. | 


If a Man, whilſt he is mad, or in a diſiracted Condi- 
tion,be admitted by a Judge 

Note, He that is enabled to to levy 2 Fine, his Decla- 
the Principal ; that is, the Fine ration of the Utes ſhall bind 


ſhall not be diſabled to do the Ae-  . > : 
cor, that is the declaring the him and his Heirs, as long 


| 
be TN as the Fine remaineth in Wm 

force, 2 Co. f. 58. b. Co 
lib. 12. f. 123. Meansfield's Caſe. 10 Co. f. 42. b. Mary hin 
Portington's Cale. 


'XXV. REMARK. 


If a Furor Man grant a Rent-Charge out of Land, his 
Heir may avoid it, and hold it diſcharged. Sheppard in ſt 
his Abridgment. Tit. Idiots. 


XXVI. REMARK. 


He that is not a good Grantor, cannot make a good 
Grant, or Surrender of Copyhold-Land, without a ſpe- 
cial Cuſtom to enable him thereunto : And hence it is, 
that a Surrender made by a Mad man is not good, but 


_ in Law. Sheppard of Copyholds, c. 12. P- 117, 
118. 


XXVIL REMARK. 


A Surrender, or Grant of Copyhold-Land, may be 
made to a Lunatick, and to one that was of good and 
ſound 


be 
ol 
lf 


fund Memory, and by the Viſitation hath loſt it. Shep- 
0. pard's Court-Keeper's Guide, c. 19. P. 118, 119. 


XXVIII REMARK: 


If a Man of None ſame M. 1. Mar. 1. Br. Dum non fuit 
memorie be a Judgeall Ads PIES 7- 
done by, and before him, ſhall ſtand good in Law. 


XXIX. REMARK. 


If a Woman being in a Frenzy, and of unſound Me- 
mory, kill her Husband, or another Man or Woman, ſhe 
hall not forfeit her Dower. 12 H, 3. Dower 183. Per- 
hns, ſe. 365. Tit. Dower. 


XXX. REMARK. 


A Deſcent, during Minority, Marriage, Impriſontnent, 
Non ſane mentis, or being out of the Realm, do not 
ake away an Entry. Noy in his Grounds of the Laws, 
c, 16, Of Deſcents. 


XXXI. REMARK. 


A Man becoming Non compos mentis, by Accident, is 
diſſeiſed, and ſutfers a Deſcent, albeit he recover his Me- 
mory and Underſtanding again, yet he 'ſhall never avoid 
the Deſcent, Coke in his Comment on Littleton, ſet.405« 


[2474+ | 
| XXXI)I. REMARK. 


Albeit the Eldeſt Sorz of a Sovereign Prince be untit to 
bear Rule, ajbeit he'be unable to Govern, either others, 
or himſelf 3 as if he be in a high degree furious, os foo- 
liſh, or otherwiſe defeQtive wk or in Mind, (uh 
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"46 The Law of Now 


he from Humane 1 yet he candor | 
| thomas from ; becauſe it is due , 
unto him, not in reſpe& of Ability, but by reaſon of hi} þe 
Priority of Birth. Sir Fobn Heyward in the Life off (b 
William IL. p. 147, 148. Edit. 1613. ry 
_ the Remarks come we to the Queries concerning ſ px 
far 
SECT. III. 1 


The Queries with their Solutions, relating 
to Furor Men. 


I QUERY.- 


Whether Madneſs, or Inſanity of Mind, ought to be p 
ved by him, that objefteth the ſame ? 


' SOLUTION. 


Very Perſon is preſumed to be of perfe} Mind and 

Memory, unleſs the contrary be als And there 

fore, if any Perſon go about 

Swinburn in his Treatiſe of t© jimpugn, or. overthrow 

A I)-GFD J7SS. 7 Teltanient, by reaſon 

Madneſs, Infanity of Mind, 

or want of Memory, he muſt prove that Impediment : 

And if it be demanded, Wherefore then is that uſual 

Ke yn [ Of perfet# Mind and Memory}, fo duly obſer 

ed in every Teſtament, if he thet doth prefer the Wil 

be not fr with the Proof thereof ? It —— 
i{w 


ye{ 


2EGE SAG ASS Ts 


The L tt of Now Compo + Mentis, 67 
ſwered, That that which is notogious, is to be alledged, 
being accounted notorious, Netorium tone non ingi- 
(becauſe where the contra- Qs Zone honenes Fat 5 
ya h not, the Law | 

meth it) it need-not be proved: And therefore tis: 
ſuppoſed , that that Clauſe is more uſual than necef- 
ary, and yet not hurtful. 


I! QUERY., 


Madneſs before the making of a Teffament, whether it 
can be preſunzed to continue ? 


SOLUTION. 


It may be delivered for a Rule, That it is ſufficient for 
the Party, which pleadeth 
the Inſanity of a Tettator's Swinburn, Part 2. $e8. 3. 
Mind, co prove, that the 7. 37.6. 38. 4. Edit. 1590. 
"Wlcſtator was beſides him- | 
elf, before the making of his Teſtament, altho* he do 
not prove the Teſtator's Madneſs, at the very time of the 
making of the Teſtament, the Reaſon is : It being pro-. 
um that the Teſtator was once mad, the Law preſu- 
meth him to continue liillin + 
that Caſe, * unleſs the con- , ,;/ Aiko ng = . = 
trary be proved : For like 57. in fize. D. 4. 2. 23. D. 12. 
8 the Law preſumeth every 4-6 19. 2 ft, 477. 10. Ute. 
Man to be an honeſt Man, 3/7 : ail b. 1.6.92. +: 
unleſs the contrary: be pro» ny 
ved ; and being proved, then he which is evil to 
te evil ſtill, So concerning Furor, the Law preſumeth 
every Man to have the uſe of, Reaſon and. Underſtanding, 
unleſs the contzary be proved 3 which being, proved ac- 
wdingly, then he is a" in Law to continue y 

2 vo 
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void of the uſe of Reaſon, and Underſtanding ; unleſs the 
Teſtator were belides himſelf, bat for a ſhort time, and 
in ſorue peculiar ARtioris, and uot continually for a long 
(pace, as for a Month, or more z or unleſs the Teltator 

11 into ſome Frenzy, upon ſome accidental Cauſe, which 
Cauſe is afterwards taken awayor unlels it be a long time 
lince the Teſtator was aſſaulted, with the Malady 3 for in 
theſe Caſes the Teſiator is not preſumed to continue in his 
| former Furor, or Fremy. 


 M. QUERY. 


Furor, or Madneſi, whether bard to be proved ? And 
bow it may be proved ? 


SOLUTION. 


It is a hard anddifficult Point, to prove, a Man not to 

| have the uſe of Reaſon 

Swinhurn, Part 2. $ 3.7.38... andtherefore it is not {uffic 
Eait. 1590. | | ent for the Witneſſes to de- 
pole, that the Teltator was 

mad, or belides his Wits, unleſs they yield a ſufficient 
Reaſon to prove this their Depoſition 3 as that they did 
ſce him to do ſuch Thinþs, or heard ſpeak ſuch Words, 
asa Man having Wit, or Reaſon, would not have done, 
or ſpoken ; namely, they did ſee him throw Stones againſi 
the Windows 3 or did fee him uſually to ſpit in- Mens 
Faces 3 or being asked a Queſtion, they did fee him hits 
like a Gooſe, or bark like a Dog, or play ſuch othes Parts &} | 
as Mad-folks uſe to do. This, or the like Reaſon ( where- 
by the Judge may be induced to efteem the Teſtator not 
to be of found Mind) ought the Witnefles to yield, altho* 
-they be ane nnd of the Canſe of ther lat 
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The Law of: Nox Compos Memtis. - 69 


IV..QUERY. 
Madneſs,whether it may be proved by ſingular Witneſſes ? 
SQLUTIOM | 


This' Furor, ox Madneſs, may be proved by ſingular 
Witneſs, ſo that the Wit» 
neſles be not {ingular in Swinburn in his Treatiſe of 
eime, ( for if one Witneſs ils, Part 2. $ 3. f. 38.9 6. 
F depoſe of the Madneſs of the 
Teſtator at one time, and another Witneſs of his Mad- 
neſs at another time, this doth not ſufficiently prove, that 
the Teſtator was mad : ) But when the Witneſles agree- 
ing in time, one depoſeth of one mad Prank, another 
itneſs of another mad At at the {ame time 3 theſe 
prove, that the Teſtatex was then mad, tho' they donot 
Bf both of one and the ſame mad At: But if ſome 
" I Witneſſes do depoſe, That the Tefiator was of perfect 
" | Mind and Memory ; and others depole the contrary, their 
'  Tcltimony is to be preferred, which depoſe he was of 
| ſound Memory ; as well for that their Teltimony tendeth 
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to the Favour and Validity of the Teſtament, as for that 
the ſame is more agreeable to the Niſpolition of Nature 3 
for every Man is a Creature reaſonablc. 
V.. QUERY. 


Whether the Grant of gg Copybold Effate, made by the 
Lord of the Copybold Manner, that is a Mad-man, 
can be good in Law ? | 


F 3 SOLU- 


40 Che Law of Now'Compar Mentte. 


SOLUTION. 


' Tt is to be known, That any Perſon who may bez 
Grantor in a Deed,may be a good Grantor of a Copyhold 
| Eſtate : For this any Per 


FE CP efekS, £57; fon, Man, or Worany thy 


Sheppard's Court-Keeper's Gude, hath a lawtul Eltate in; 
eap. 19. þ. 108, 109, 4th Edit, Mannor for a time, mayhe 


1656. 8 Co, f. 63. b. Swains a good Lord, to grant Co 
lt pvholds, take Surrender, 
make Eſtates and Admittances, according to the Cuſtom 
of the Mannor, notwithſtanding the Diſability of his Per 
ſon, or Exility of his Eſtate 3 and therefore *tis held, 
that an Infant, an Excommunicate Perſon, a Perſon'Ount- 
jawed-in an Action Perſonal, a Felon before his Attainde 
by Outlawry, Verdi&, or Confethon, a Lunatick, orz 
Man diſtracted, being Lord of a Mannor, "may grant Co 
pyhold Eſtates for any time, according to the Cuſtom 
the Mannor, as another Man may do, and the E 
made by them are unavoidable, 


VI QUERY. 


A Mad-man being ſeized of Land, and granting a | 
Charge. out of this ſame Land, dies ; bis Heir entrin 
and the Grantee diſtraining for Rent- Arrear, whethe 
the Heir may bring an Attion of Treſpaſs * 


SOLUTION. 


\ 
If a Man Non Sanz Memoria, being ſeized of a Cav 
of Land, in Fee, and die, 
P. 12 E. 4. 8 H. 39. H, 6. and his Heir enter, and the 
Perkins, $ 21. Tit. Grantz. Grantee diſtrein for the 
Rent behind, che Heir (hall 
have 
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The Law of Nu Cas Mens, 51 
Þ tave an A&tion of Treſpaſs ; but if the Grantee fad di- 
freined, in the Life of the Grantor, for the Rent behind, 
the Grantor ſhould not have an Adtion of Treſpaſs; for 
he cannot avoid his own Deed by diſabling of himſelf. 


. VII. QUERY. 


A Ma#of Sane Memoric, ſciſed of Land, makes a Feoff- 
ment in Fee and after, when be is beſides himſelf, or 
diſtratted, makes @ Letter of Attorney for Livery 
S$eizin, which is executed accordingly ; the | Fe 
dies, whether the Heir may Lowfol, enter upon ti 


Feoffee ? | 
SQOLUTION. 


If 4 Letter of Attorney to make Livery of Scilin, is 
made of certain Land, by a | 
Man of unſound Memory, 17 Af. Pl. 17. Perkins, $ 23. 
and the Charter of Feoff- Tit. Gram. 
ment of the ſame Land was 
made before, when he was of good Memory, and then 
Livery of Seiſin was made by force of the Letter of Ac- 
toxney, without other Aﬀent of the Feoffor, and the Fe- 
offor die, now his Heir may enter upon the Feoffee, but 
the Feoffor himſelf cannot enter. 

& 


VIII. QUERY. 


Whet her the Entry of the Heir of a Furor Man be lawful, 
maupre s Deſcent bad in the Life of his Anceſtors, ? 


SOLUTION. 


If a Man that is bereft of his Wits, hath cauſe to enter 
IF F 4 in 


Fd 4. q 
F 
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In Fee, &c. and ſuffers a Diſcent daring the time he wy 
out of his Wits, and after dies, the Heir of Nor Sane 
Memorie, may well enter upon him that is in by Diſcent; 
for the Heir in this caſe can well diſable the Perſon of his 
Anceſtors; for his own Advantage, becauſe no Latches 
can be adjudged by the Law in him, which hath no Dif. 
cretion in ſuch caſe : And yet his Anceſtors, which 
the fame Title, could not enter : For he who was out 
his Memory at the time of ſuch Diſcent, if he will enter 
after ſuch a Diſcent, if an Aftion upon this be ſued againſi 
him, he hath nothing to plead for himſelf, or to help 
him, but to ſay, that he was not of Sane Memorie, at 
the time of ſuch Diſcent, &-c. And he ſhall not be recei- 
ved to ſay this, for that no Man « full Age ſhall be receis 
| ved in any Plea by the Law to diſable his own Perſan. 


IX QUERY. 


What kind of Privies can diſable bim, who was depre 
. wed of the uſe of Reaſon and Underſtanding ? Or, By 
whom, and what Atts done by a Mad-man, or one out 

. of his Wits, can be avoided ? 


os O LUTION. 


It is to be known, That the Diſability to diſable one's Min 
A ſelf, as to ſome Perſons is MF, 
Co. f. 124. a. Beverley's perſonal, and extendeth ons U 
Caſe of Non compos mentis. ly to the Party himſelf, aud MR 
" as to other Perſons is not 
perſonal 3 but ſhall bind them alſo: And as to that it 
is to be obſerved, that there arc four manner of Privities, 
ſc. Privity in Blood, as Heir. 2. Privity in Repreſen- || } 
| tation,. aS Executors,or Ad- 
Litho, Seft. 337. minifirators ; who, as Mr. 
Littleton faith, repreſent the 
| Perſon 
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Perſon of the Teſiator, or Inteſtate, 2 Mar. Dyer 112+ 
fcc. 3+ Privity in Eftate, as Donee in Tail, the Rever- 
fion, or-Remainder in Fee, &c. 4. Privity in Tenure, 
4 Lord by Eſcheat ; and two of which are Privies only 
may difable him who was Non compos mentis, and avoid 
his Deeds, Grants, and Feoffments, and two not : For 
Fiivies in Blood may ſhew the diſability of the Anceſtor, 
and Privies inRepreſentation, the Infirmity of the Tetta- 
tor, or Inteſtate: But neither Privy in Etiate, nor Privy 
in Tenure ſhall ſo do. And therefore if Donee in Tail, 
being Non compos mentis, maketh a Feoftment in Fee, 
and dieth without Iſſue, he in the Reverſion, or Remain- 
der, ſhall not 'enter,- or take advantage of the Non ſane 
Memorie of the Donee. The ſame Law of Lord by E(- 
cheat, if his Tenant being Non compos mentis, maketh a 
Feoffment in Fee, and dieth without Heir, he ſhall not 
avoid it : But there are ſore Acts done by a: Man of Nox 
compos mentis, which none of them ſhall avoid ; and 
therefore, if a Furor Man levieth a Fine, ſuffereth a Re- 
covery, or acknowledgeth a Statute, or R ilance, 
neither his Heirs, nor his Executors, ſhall avoid it 3 for 
theſe are Matters of Record, which ſhall not be avoided 
by a bare Averment of Non compos mentis, for the Incon- 
venience which may enſue thereupon, Alſo ſuch Aver- 
ment is againſt the Ofhce 

and Dignicy of the Judges 18 E, 2. Finer 120, 17 Afſ. 
For he ought not to take P!. 17. 

any Conufance of a Fine, or | 

Recognifance of him who 15s Now compos mentis. 


X. QUERY. 


Whether a Man diſtrafted, or out of his Wits, be relie- 
vable in a Court of Equity, to aid a Deed made by 


himſelf ? 


bd 
_ 
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SOLUTION. 


A. bound himſelf in a Bond of 1000 /. to B. and th 
Bond being ſued againſt him, he exhibited a Bill in the 
Court of Requeſts, to bet: 
4 Ce. f. 124. #, Beverley sCaſe. lieved againſt the lame, 
ſet forth inhis Bill, that 
the time of the entring into the ſaid Bond, - he was 
compos mentis ; and whether in this Caſe a Prohibiti 
ſhould be awarded, was the. Queftion ? And in this Ca 
it was reſolved, That the fame being againſt an 
Maxim of the Common Law, That the Party (hall 
difable himſelf, that he ſhall not have Relief in any Cow 
of Equity ; for that ſhall be in Subverſion of a Princix 
and Ground in Law. | 
Fcr the maintaining of this ſame Principle, I will fut 
join a Judgment given by the Judges of the King's Bend 
in the Caſe of an Action of Debt, upon an Obligation 
and it was thus : 
Debt upon an Obligation. The Defendant pleads 
That at _— of the 0! 
Cre. El. f. 398. Pl. 4. Stroud ligation made, he was £ 
Marſbal. he non {ane memories. Andi 
was thereupon dent 
and adjudged to be no Plea : For he cannot fave himf 
by ſuch a Plea 3 and the Opinion of Firzberbert held t 
be no Law. Wherefore it was adjudged for the Plaintiff 


XI. QUERY. 


Tikes 
| 


V. 


Whether this Maxim, That the Party canmot diſable bi 
ſelf, ſhall hold good in Criminal Cauſes, as Felon 
Murder, and Petit Treaſon ? 


SOLU 
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SOLUTION, 


j The Judges in Bewerley's Caſe do affirm, That a Man 
hell who is deprived of the uſe of Reaſon and Underſtanding, 
ſhall not loſe his Life for Felony or Murder, becauſe the 
Puniſhment of a Felon is ſo grievous, ſc, 1. To loſe his Life. 
2,To loſe huLife in ſuch odious manner ic. By Hanging) for 
he ſhall be hanged between Heaven and Earch,as unworthy 
nll of both. 3.He ſhall loſe bis Blood, as to bis Aniceſtry* For 
J he is a Son of the Earth,; without any Anceſtor 3 and as 
M to his Poſterity alſo, for his Blood is corrupt, and he hath 
vil ncither Heir, nor Poſterity. 4+ His {.and:s. '5. His Goods. 
mf And in ſuch Caſe the King ſhall have, 4rnum,f diem, 
bl vaſturs 3 to the intent his Wife and Children ſhall be caſt 
out, his Houſes ' pulled down, his Trees: eradicated and 
wlll overthrown, his Meadows ploughed up, and all that he 
bY hath for Comfort, Delight, or Suſtenance, walted and 
deſtroyed 3 becauſe that he in ſuch felonious manner of- 
fended againſt the Law ; and all that was, U: pane ad 
kill pawcos, metus ad ommes perveniat. But the Puniſhment 
Ml of a Man, who is deprived of Reaſon and Underſtand- 
MW ing, cannot be an Example to others. Secondly, No Fe-, 
M lony, or Murder, can be committed without a Felonious 
Intent, or Purpoſe * : But 
Furiaſus non-intelligit quid * +18, 1, 31. 26 Af 27 
apt & anime, & Ratione - *F.N. B. 202, Stamford's Pleat 
caret,& non multum __ of the Crown, 16. 8. c. g. 
@ Brutis, asf Brafon laith, rain Bbc. Traf.c.c20 
and therefore he cannot _ f 420. b. Ts Fiero he 6. 
have a Felonious Intent. c. 40. #s. 1. 
Alſo for the ſame Reaſon, 
Non compos mentis cannot commit Petit Treafon : As if a 
Woman Non compos mentis, kill her Husband, as appear- 
eth, 12 H.3. Forfeiture 33. Vide Stamford,f-45. Kitchin 
56, Tit. Forfeiture, Edit. 1651. : 
iy 
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Sir Edward Coke tells us, That this Maxim, That © 
; Party ſhall not diſable boi 1 
Comment 6n Lietleton, $ 405. ſelf 3 holdeth only in Ci a 
F. 247. 6. Cauſes, but not in Lin x | 
Fm Caules, as Felony, Oc = 
in ſuch the A& and Wrong of a Mad-man ſhall not be inf, 
puted to him 3 becauſe in thoſe Cauſes, A#us now far... 
| Reum,nif: mens {it rea, wii 
| of Juſtices ms: pe b . 
Says,» That King Alfred hanged without his Minds 
, for giving Sentence of ene," kms 
Death om one Ive, when be war Diſcretion,and Furioſus ſol. 
med and dſtraied in his Witt, furore puniturzaMad-man 
Cc. 5.Fr. p. 297. Edit. 1642. only puniſhd by hisMadnek c 
Add hereunto what Plowden , and the Author in! 
Expoſition of the Terms of Law, fay of diftraQted Pa 
ſons in Caſes Criminal. 5 
The former expreſſeth himſelf thus : If a Man 
ane memoria,kill NOtLnea [ 
Cons. fol. 19. a. Reneger & Fo- tho? he hath broken tf * 
ga, « f. 465. 9. Eyſten v. words of the Law, oy [7 
hath not broken the Law;, 
for that he had no Memory, nor Underſtanding, but mel 
Ignorance, which came to him by the Hand of God; ani, 
therefore it is (aid to be involuntary Ignorance, to whic 
the Law imputes the At to be done, becauſe there 
no default in him 3 and for this he ſhall-be excuſed, | 
being ignorant by Compulſion. . 
The latter ſpeaks in this wile : hoy a_ of Parli 
| - ment 1$ ©, t wnoomm.. 
OE TIED ever doth ſuch a thing ſhall 
be a Felon,and ſhall ſuffer Death; yet if a Mad-man,oranf 
Infant of young Years,that hath no Diſcretion,do the fa 
they ſhall be no Felons, nor ſuffer Death therefore. - I, 
Having given my Reader an Account of the Commony, 
Law, relating to Non [ane memories, in the point of Gi . 
minal Matters, I will preſent to his View, _ Law 
exisll + 
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abs, concerning ſuch diſtracted Perſons as are guiley of 
— other Men. 
yon the Civilians wy. us, That ſuch as kill,cither Fa- 


"Ss. or Mother, or thoſe 


"i" þ 2 Pena Parricidit 910772 
| are in the place of Fa rum be inflitus eff, nf na. 


Fol 
a, Of Mother, OF any. cids virgis ſanguineis rber atu; 
Þ. at are of next A-kin,their culles inf, Cane, 
*Wniſhment is Death 3 and Gre Gainen, & wha, 


US the Caſe of the Father is 3 4inds in More profunduns 
399. Mother, the” Pain of rr NES Ws 
Wrath, the Parricide being 

JK well whipt, fo that the Blood do follow in good 

ny, he - 7%, "ny up into a Sack, "together with a 

"Wog, a Cock, a Viper, an Ape; is thrown into the 

\ WW the Sea. But fa Mad- man (lay they) ſhould kill his 
| * Fo or. Mother, &-c. he ſhall be no way puniſhed, 
Wc ang that his own Furor, or Madneſs, is a ſufficient 

nt to himſelf. 

n Sene fi per furorem, ( faith the Lawyer Modeftinns ) 


tt 


arentem occiderity, inypunitus eritzut divi fratres 
res ſoy eo, qui per furorem marrens necaverat. 
ſufficere, furore ipſo eum prniri, D. 48. 9. 9. 2, D. 


18. 14. 

il Infens, vel Furioſus (faith the fame Lawyer) {i bomi- 
"+ occiderims, lege Cornelia non tuentur : Cum alterums 
entia Conſilis tuetur, alterum fati infelicitas excu- 
"Fs. D. 48.8.1 of On folic Text CE has this 
: Fiurioſurs fati infelicitas a pana excnſat, ideoque 
fe ſed pati injuriam 5" Citing for i it the 
yer Ulgian, whoſe Words arte as follow : Sane ſunt 
qui facere 088 poſſunt, uipn's Furioſur, & um- 
e:,4us dols capax non e#t > namque hi pats injuriam [0- 
w, non facere 3 cum enim injuria ex affetts faciemis 
mihar conſequens erit dicere, bos ſive pulſent, five 
 (vvicium dicunt in/uriam feciſſe non yideri. De 47. ©: 
j- 1. Vide what the Canon Law faith A” 


T 
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that gmninely gan mon ones Clement. Lib.y.7 
4. de Homicidio voluntario, & caſuali. | 


Xll. QUERY. 


If a Man while he is Non compes mentis, deftros ellir 
ſelf, whether be can be ſaid robe Felo de ſe? = 


SOLUTION. tis 


x a Man loſe his Memory by the Rage of Sickneſs, & 
* Infirmity, or otherwiſe, an 
3 bt. f. 54, Stanford's Kill himſelf , while he 
Fang the Crewn, Lib. 1.c.11. N; | - wud 
f. 19. b. 20, 6. Edit. 1567. on c 0S. ments, 
not Felo de ſe : For as he 
cannot commit Murther upon another, ſo in that Caſe he 
cannot commit Murther upon himſelf, If one during the 
time that he is Non compos mentss, giveth himſelf a mor: 
tal Wound, whereof he, - when he. hath recovered ll, 
Memory, dieth, he is not Felo de ſe; becauſe the Stroke, 
which was the Cauſe of his Death, was given, when he 
was not Compos mentis : Et Atus now facit rems, ni 
mens ſit rea. 
So it is ſaid in Shelly's Caſe :'If a Man, who is not 
Compos mentis, give unto himſelf a mortal Wound, and 
before he dieth, he becomes of Sawe Memorie, and afte- 
wards dieth of the ſame Wound; in this Caſe, altho” that 

he dieth of Sane Memorie, yet becauſe the Original 

Cauſe of his Death, wiz. the Stroke, was, when he was 
Non compos mentis, he ſhall not be Felo de fe 3 becaule 
the Death, &«c. hath xelation to the Original A, which 
was the Stroke, or Wound. 1 Co. f. 99. 5. Shelly's Oale 
Vide 4 Co. f. 42. @. Heydon's Cale, 22, E: 3. Corone 
244: Plowden's Comm. f. 260. a. 

' Now let_ us hear what Reſolution By«Fon and Flets, 
two old Authors, give of this our Queſtion, 
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The former ſpeaks in this wiſe : De. Furioſo quid di 
eaur, qui rationem non habet ? Et de mente Capto, &- 
enetico, wel fi ille = laborat in acuts infiemitate ſei 
um ſubmerſerit wel interfecerit, queritur an talis oe 
iam faciat de ſe ipſo ? Videtur quod non, nec baredita- 
rem fortsfaciunt nec Catalla, eo quod ſenſu cerent, & 
ratione, & non magis quam Brutum animal injuriam fa- 
eere poſſunt, nec cow non multum diftent a Brus 

tis, &&c, Lib. 3. Tra. 2. de Corons, c. 31. f. 150.8. 
The later, wiz. Fleta, does concur with Bratton, and 
xronounceth thus ; Similiter Furioſs, Frenetici, Infan- 
ndifl/; > mente Capti, &f in acuta febri laborantes, quam- 
vis ſerpſos dterfhcerine non tamen Feloniam committant, 
wc bereditates foris faciunt, nec Catalla, eo quod ſenſu 
Carent, & Ratione. Lib. 1. Cc: 36. de Infortuniis. 


XI QUERY. 


Vbetberbe that is Non compos mentis,and totally deprived 
of all C ings, and Imaginations, can commit 
High-Treaſon, by Compaſſing or Imagining the Death 
of the King ? 


=> ESR om 


SOLUTION. 


Tho? all Laws do exempt a Mad-man from Puniſh- 
ment, becauſe their ba : Oe 
ae not governed by their SBS M44 my 
Will, and the Will of Man - ke er Rot 
dein let apart, all his © pert two, &- crimen non contr a- 
=E are indiffrrent, nei» #itwr nf nocendi wohentas inters 
ther can the Body offend, [Igor nar ]. 2. traft. 1. 
without 4 a ——_— ionebus, © 2. ny.14. 
;, | 0us Mind3 yet if a Mad-man kill ,or offer to killthe King, 
it is High-Treaſon : For the King, Ef# Capur, &* Sa- 


lus 
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4 Co. f. 124.6. Beverley's Caſe. Fas One, fake”, 4 
emmes : And for this Cauſe their Perſons are fo facred, 
that none ought to do, or offer them Violence ; but 
he is, Reus Criam:nis leſs Majeſtatis, & pereat unus, 
pereant ones. Thus lay the Judges in Beverley's Cale 


Sir Robert Holbourn, un his Reading upon the Statute 


of 24 E. 3. c. 2, De Pre. 
» I73, I9. 


© All Ages are within this Law, as in Folks which 

© have Knowledge, or Men of Non Sane Memorie, and 
© a Mad-mian is alfo within this Law, as to that part d 
< the Statute, which concerns more immediately the Per- 
© ſon of the King : For if any of them aforementioned 
© in this Diviſion, ſhall compaſs his Death, it is Treaſon 
< within the tirſt Clauſe 3 bur hot in the Clauſe of levying 
© War : But a Man that is Surdss, cacus, & mutus, % 
© not within this Law ; for it is impoſſible for him to have 
© Underftanding. And afterward he tells us, That 7.$. 
l © after he became mad, kill 

P. 30, 32, 33+ 3+ © the Queen 3 this is Tres 

© ſon within this Law : Firſt, Becauſe a Man may coun 
< terſeit himſelf tobe mad 3 and he may doit fo cunning: 
© ly, as it cannot be diſcerned, whether he be mad or no. 
* The Second is, in rApe& of the great Eſteem that the 
* Law gives to the Perſon of the King ; forhe is the Foun- 
tain of Juſtice : And for the of this Point, that 
it may be underſtood, we ought to ſee what the Com 
mon Law was, before the making of this Statute, a 
to this Point 3 and then OD ts and ſce how 
the Law is altered, tince the making of the Statute 3 and 
by this means "we ſhall find out the Law, and the Rea 
* fon thereof: It is truce, that the Law without ſpecial 
* words, will not bind an Infant, or a Mad-man, as = 


La 
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© the Puniſhment of their Bodies 3 but yet it will extend 
* to their Lands and Eſtates : But this our Law is no 
© new Law, but only a declarative Law ; and in that 
© Caſe general words will bind an Intant, or a Mad-man, 
© without any ſpecial words, That it was Treaſon at 
* the Common Law, is ap- 

* parent in Britton, and the p gy #7 a.c.8. q 22, 
ron Faffice 3 and 7; 39: 4 2 Au C i nt 
* this Eh not de- my 33 $ 4 Fido irafion, Job 
* clare, who ſhall be Trai- Ds 

{ tors, but what ſhall be Treaſon 3 and therefore by this 
* AR, it is Treaſon in a Mad-muan. or whomſoever tha!l 
* commit it 3 for a Mad-man is not excepted out of this 
' Law: And to make this appear more tully, you may 
* be pleaſed to read the Cafe of Bewerley : That a Man 
* that is Non compos mentis, may commit High-T reaſon, 
' altho” he cannot commit Petty-Treaſon, n.xr Felony. 
* And lo it is allo in Dalton's Tuſtice of Peace, 206. 
* That if a Man that is Now compos ments, (hall kill 
"the King, this is High-Treaſon, Nay, Beverley's 

Caſe goes farther, and ſays, That it he ſhall offer only 
to kill the King, this is High-Treaſon. 

Thus much for the Op:nions of the Judges in Bewver- 
ley's Cale, and of Ho/bowrn ; now let us ſee what Sir Ed- 
ward Coke ſays concerning Mad-imen, as to the Point of 
committing High- Treaſon, ; 

A Man (faith he) that is Non compos mentis, Os an ' 
Inkant within the Age or 
Dilcretion,is not | un Home | Coke in his Third Inſtitutes, 
within the Statute of 25 E., fol. 4. 

3. c. 2, for the principal 
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End of Puniſhment is, That others by his Example may 
fear to offend *, Ut pzna 
ad paucos, metus ad omneÞ 
perveniat., But ſuch Pus 
aſhment can be no Exam- 


* Ut unics pana metus poſſe, 
eſſe multorum, D. 16.3.31. D.48, 
3. 6. Coda. 9.27.1, D.48.19.E.1. 
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8, The} aw-of Ne Compos lent. 
: ple to Mad-men, or Infants, that are not of the Ape of 
Diſcretion. And God forbid (quoth he) that in Caſes 
ſo penal, the Law ſhould not be certain : And if it be cer- 
tain in Caſe of Murther and Felovy, @ fortiors, it ought 
to be certain in Caſe of Treaſon. 


If a Man commit Treaſon, or Felony, and confeſſeth 
the ſame, or be thereof 


Co. 3 Inf. f. 4. Convict ; if afterward he 

become De non ſane Me 

morie, (qui patitur exilium mentis) he (ball not be called 

to anſwer : Or if after Judgment he become De non: ſane 

Memorie, he ſhall not be executed ; for it cannot be an 
Example to others. 


p< © CG» oo > wood ma ac 


Add to what he ſaid before, this which follows : 


If a Mad-man had killed, or offcred to kill the King, 
. it was holden for Treaſon; 
Co. 3 Inf. f. 6, ' and ſo it appeareth by King 
Alfred's Law, before the 
Conqueſt : But now by the Statute of 25 E. 3. c. 2. and 
by force of theſe words, Fait compaſſer, ou imaginer li 
mort, he that is Non compos ments, and totally deprived 
of all Compatlings, and Imaginations, cannot commit 
Treaſon, by Compalling or Imagining the Death of the 
King : For Furioſus ſolo furore punitur : But it mult be 
' an abſolute Madneſs, and a total Deprivation of Memory 
And this appeareth by the Statute of 33 H. 8. for tha 
by it 6 provided, That if: 
Cap. 20. Man being Compos menti. 
commit Treaſon 3 and after 
Accuſation, e&c. fall to Madneſs, that he might be tric: 
In his Abſence, &c. and ſuffer Death, as if he were of pet- 
tect Memory : For by this Statute of 25 E. 3. a Mad 
man could not commit Treaſon. It was further provi- 
ded, by the faid Act of 33 H. 8. That if a Man attaint- 


ed 
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"0 Will, and Intention, ap- 
pear : But in Civil Tre- 


| p _ in ſo high a degree, 
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td of Treaſon became mad; that notwithſtanding he 
ſhould be executed 3 which cruel and inhuman Law (fays 
he) lived not long, but was repealed : For in that Point 
alſo it was againſt the Common Law ; becauſe by Intend- 
ment of Law, the Execution of the Offender is for Ex- 
ample ; but fo it is not, when a Mad-man is executed 
but ſhould be a miſerable Spectacle, both againſt Law, 
and of extreme Inhaminity, and Cruelty, and can be no 
Example to others. 


XIV. QUERY. 
Whether a Mad-man be puniſhable in Treſpaſs ? 
S OUT LD. 
In Capital Cauſes, i» favorem wite, the Law will not 


cept the li Sir Francis Bacon in h:s Ele- 
m_— ot ments of the Common Laws of 


England, Reg. 7. Þ. 31, 32- 


*Rſpaſſes and Injuries, that are of an inferiour Nature, the 


: Law doth rather conſider the Damage of the Party wrong- 


ed, than the Malice of him that was the Wrong:doer : 


| f\nd therefore, if an Infant, within Years of Diſcretion, 
or a Mad-man, kill another, he ſhall not be impeached 


thereof ; but if they put'out a Man's Eye, or do him like 
corporal Hurt, they ſhall be puniſhed in Treſpals. 
Concerning a Mad-man's doing a corporal Hurt, the 
Civil Law runs thus : Querimus {i Furioſus damnun de- 
derit, an Legis Aquilie Atio fit ? Et peg aſus negavite 
ug enim 1m eo culpa (it, 
un ſue mentis 101 fat ? Et Culpam non admittit, qui 
boc weriſſimum : Ceſſabit ſux mentis non et. Gothofreds. 
igitur Aquilia Ati, quem- , | 
admodum, (i quadrupes datymum dederit, Aquilia ce([at, 
aut fe tegula ceciderit.D.9.2.5.2, G 2 V. 
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Whether a Furor Man can be a Purchaſer £ 


SOLU TID N. 


A Man of Non ſane Memorie, may, withaut the Con- 
ſent of any other, purchaſe Lands 3 but he himſelf can. 
not wave it ; But if he die 

Coke in his Comment on Lit= In his Madneſs, or after his 
tleton, $ 1. f. 2. 6. Memory recovered , with- 

out agreement thereunto, 
' his Heir may wave and diſagree to the State, without any 
- Cauſe ſhewed, and fo of an Idiot : But if a Man of Noy 
ſane Memorie, recovers his Memory, and agree unto it, 
it is unavoidable. 

So it is if a Mad-man makes a Gift, or Grant, and 
then recovering his Wits, conhrms it 5 this Gift, or Grant 
is unavoidable, as appears by Bra&fon and Flets. 

The former ſpeaks thus : Conwaleſcit Donatio fafta il ,, 
Furioſo, fi ſana mentis effeFus, donum illud confirmaveÞ | 
rit, wel ratum habuerit. Lib. 2, cap. 5. nu. 4. f. 11. bl y, 
12.4. EB (u 

The later faith in this wiſe : Dare poterit Furioſus, & 
quandeque fatuus, dum tamen donum ex poft fatto cow 
firmaverity cum recuperaverit ſamtatem. Lib, 3. cap. 3. y, 
nu. 8, 

With which Authors does agree Dionyſus Got hofredus's * 
Note upon D. 24. 3. 22. 10. Farioſus ad ſuam menten Il ,, 
reverſns ratam rem habere pctest > Ratamque habend 
facit utilem. . 


XVI QUERY. 


Whether the Will of one that afterwards becomes mad, or 


diſtratted, ſhall and goodin Law * _ $O- 


of 4 & _- A -, X . 4 gh oY g- "I Fo | : Ec % | 
F: a, ; n w YE. ; : "Ae n 
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SOLUTTON: 


If a Man that is of good and perte& Memory, makes 
his Will, and afterwards by | 
the Viſitation of God, he 4 Co, f. 61.. 6, Forſe, and 
becomes of unſound Me- Hembling's Caſe. 
mory , this A& of God 
ſhall not be a Revocation of his Will, which he made, 
when he was of good and perfe& Memory. With this 
Reſolation do concur our old Juriſts, Brattow and Flera, 
as alſo the Texts of the Civil Law. 
I. Bratton: Furor [uperveniens nihil adimit non ma- 
gis quam morbus incurabilis 
fieut Lepra : Secunduam Lib. 5. Traf&. 5. Cap. 20. 
quod dicitur, quod multa nu. 1. f, 420. b. 
impediunt contrahendo, que 
non dirimunt Contrattum, & ita ſunt multa, que impe- 
Bl diunt promovendo, que nondejiciunt jam promotum. 
2. Fleta : Furor alienationem prius fatiam non peri- 
«Nl mit, &* ficut multa impe- 
Bl diunt contrabenda que nen . Lib. 6. Cap. 40. nu. 1, 
.  dirimunt Contrattum, ita | 
ſunt multa, que impediunt promovendum, que non deji- 
ol jam promotum. 
; 


3. Civil Texts : Neque Teſt amentum rette fatum, 
neque ullum aliud negotium rette geſtum, poſtea furor in- 
terveniens perimit. S1quis ; BEN: 

"IN p0#7 pela Pry Inſtic. 2. 12. 10 Fane. 
"Bl adverſa waletudine, aut Jngir, 2, 12. 3, in Fine. 
quolibet alio” caſu mutus , 

aut ſurdus eſſe ceperit, ratum nihilominus manet ejus Tex 
ſtamentum. Vide D, 28. 1, 20. 4+ 
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XVI. QUERY. 


Whether a Fine before a Fudge, of Non ſane Memorie; 
or a Grant of an Office made by him, be good in 
Law ? 


SOLUTION. 


a 
c 
e 
There is a Diverlity taken between a Fine levied be- [ 
fore a Judge of Non ſane Memorie, and a Grant of an E 
Office made by him : For S: Fudge, ow Fuſtice ſoit de 
wn ſane Memorie, uncore les Fines, Fudgements, & 
auters Records, que ſont devant lIuy, ſerra bon : Mes 
contre del done d"Office, wel bnjuſmods per luy, car c 
eft matter en fait, & Pauters ſont matters de Record, 
Car matters en fait pojent eſtre avoid 1 101 ſane Me: 
morie. Contra de matter de Record. . It a Judge, or Ju 
ſtice, be diftrated, yet theFines, Judgments, andothe: 
| Records that are before him ſhall be Cd : But otherwiſe 
It is, of the Grant of an Office, or the like, by him made: 
For this is Matter in Fa&, and the others are Matters of 
Record ; for Matters in Fa& may be avoided by No 
ſane Memorie, otherwiſe it is in the Caſe of Matter 0 
Record. Br. Dum won fuit-Compos mentis 7. | 


m XVIIL QUERY. 


A Mad-man makes an Exchange of his Land, with }. $. 
for other Land, and the Exchange is accordingly execs 
ted, the Non ſane Man dies, whether his Heir ca 


avrid this Exchange, having firtt entred into the Land 
taken in Exchange ? 
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SOLUTION. | 


If a Man of unſound Memory, being ſeized of Land 
in Fee, exchangeth the ſame Land with a Stranger, for 
another Acre of Land in Fee, and the Exchange is exe- 
cuted, and he of unſound Memory dieth, and his Heir 
enters into the Land taken in Exchange by his Father, he 
ſhall not avoid this Exchange. Perkin, Se#. 298. Tit. 


Exchanges. 


XIX. QUERY. 


IWhether, and in what Caſes Lacheſſe can prejudice an 
Idiot, Mad-man, or other Non compos mentis ? 


SOLUTION. 


There are ſome who have made a Difference between 
Bar of Non compos mentis's 


| Right, and Bar of his En- 4 Co. fol. 125.8. b. Beverl:y's 


rY 3 for in Caſe of Bar of Caſe of Non compos mentis. 
his Right, his Lacheſſe, or 


'f Negligence, ſhall not be prejudicial to him 3 but in ſuch 


ſpecial Caſe, if he become of unſound Memory, he ſhall 
ſhew, that he was not Compos mentis : As if a Man Nor 


compos mentis be diſſeiſed,and the Diſſeizor levieth a P 


in this Caſe 'at the Common Law, altho? the Year $ 
Day be paſt, yet he who was Non compos mentis, : 
not be bound thereby, but he may well enter 3 and that, 
they fay, is proved by the Statute Demodo levandi Fines, 
made 18 E. 1. which is but a Declaration of the Com- 
mon Law, /c;/. That a Fine is ſo high a Bar, and of fo 
great force, and of ſo high nature in it ſelf, that it bar- 
reth not only thofe who are Parties, and Privies to the 
Fine, and their Heirs, but all other of the World, who 
| G 4 are 
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are of full Ape. out of Priſon, and of good Memory, and 
within the 1h Seas, the Day of the Fine levied, if they 
put not in their Claim, by their Action, or Entry, in 
the County within the Yea 

* Excuſatur ille (faith Feta) and the Day 3 by which it 


enjus interfuerit quod Clamium appeareth, that no Lacheſſe 
infra anmim + diem non appo ſues : 


rit multis modis, ut ſi fuerit infra £ of a Man N nw. 50 04 
etatem, tempore qua finis fuit le- ments, {hall bar him of 
warus, wel furioſus, wel mente Ca- Right, Allo it appeareth 
prus, Of non ſane mentis vel Idio- by the Statute of 4 H. 7, 
tus wel ſurdus, wel mutus, wel fi 
detentus fuerit in Priſona, &c. © 2 4+ That os fuch Cale i 
Lib. 6. c. ©4. Nu. "D de Excu- @ Man levicth a Fine with 
ſatienibus. . Proclamations, and- at the 
time of the Fine levied, he 
who hath Right, is Nom compos mentis, and afterward 
he recovers his Meinory, that in this Caſe he oughtto {ue 
his Action, or Entry, within five Years after he becom- 
eth of ſound Memory and in {uch Caſe in Pleading, he 
{hall ſhew, that at the time of the Fine levied, he was 
Non compos mentis, and all the ſpecial Matter : But if he 
who has ſuch Right be an Idiot, or Nox compcs mentis, 
and never recovereth his Memory, the Heir may have an 
Action, or make his Entry when he will ; for he is ex- 
cepted out of the Body of the Act, and is not tied to 
make any Entry, or bring his Aion within any time, 
but the Party himſelf, if he recover his Memory. The 
{ame Law of him who is beyond Sea, at the time of the 
e levied, and dieth, there his Heir may enter, or bring 


cheat ſhall take Advantage of his Non ſane Memorie, 
Infancy, Impriſonment, or being beyond Sea of his Te- 
nant : For it Lord and Tenant be, and the Tenant be 
diſſeized, and the Diſſeizor levieth a Fine, the Difſeizee 
being within Age, New compos mentis, or in Priſon, or 
beyond the Sea, dieth without Heir, the Lord, by E- 
ſcheat, ſhall take advantage of every of them, gon 
the 


Action when he will : And in ſuch Caſe, the Lord by 
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the Diſſeizor. So if a Collateral Warranty deſcend upon 
a Non compos mentis, Which he might have avoided b 
Entry ; but an Idiot, or Nop compos mentis, by their La- 
cheſſe, ſhall be barred of their Entry, becauſe if they be 
diſleized, and the Difſeizor dieth ſeized, it ſhall take away 
their Entry 3 but after their Death, their Heir can enter, 
or take advantage of the Infirmity of their Anceſtor, and 
his Lacheſſe, which ſhall not prejudice his Heir of his En- 
try 3 and that appeareth by Littleton, Sect. 405. For 
Littleton ſaith, No Lacheſſe can be adjudged by the Law, 
in him who hath not Diſcretion in ſuch Caſe, /c/. having 
regard to his Heir, and.fo is the difference, 


XX. QUERY. 


Whether he that is a Furor Man, can be appointed 
Tutor © : 


SOLUTION, 


He that is not 21+Years old, or is not of perfe&t Mind 
and Memory, may be aftigned Tutor : But it is to be un- 
derſtood, that he (hall be Tutor when he 1s of full Age 
or when he doth return to Sanity of Mind. Swinbers in 
his Treatiſe of Teſtaments and Lat Wills, Part 3. Set. 
10, Cowel!'s Inſtitutes, Lib. 1. 7it. 14. p. 29. Edit. 
1605, 

Furioſus, vel minor viginti quinque annis Tutor teſta- 
mento datus, Tutor iunc Mſi 6 6-0 

$$ 
erit, cum Compos ment1is, 


aut major wiginti quinque annis fuerit fattus, faith the 
Emperor '7#u/tinian. 

Furioſus, (faith the Lawyer Paulus) fi tutor datus fuc- 
rit potest intelligi ita dari, 
cum ſug mentis eſſe ca- 
perit. 


D, 236. 1: 38 


Ulpian, 


oo @TheLawof Nox Compos Memis. 


Ulpian, Lib. 3. to Sabinus : Si Furioſus teſtament 

futor detur, ſi quidem, cum 
D. 26. 2. 10. 3. furerere deſierit : Tutorem 

eſſe refte datum proculus ex- 
iſtimat. quod [i datus fit pure, negat proculus walere da- 
tionem. Sed eft werius, quod Or pomponius ait, ref 
wideri datum, & tunc fore tutorem, cum ſapere ceperit. 


XXI QUERY. 


Fhetber a King, during the time of his Furor, or Inſanity 
of Mind, be capable of making Peace ? 


SOLUTION. 


They that have Power to begin a War, have allo 
Power by Articles of Agreement to end it ; for every 
Man is the beſt Moderator 

Sue quiſque rei moderator, at- of his own Afﬀairs 3 whence 
q'ie Arbiter, Cod. 4. 35. 21. it follows, that in a War 
on both {ides publick, the 

Power of making Peace belongs to them, who are intruſt- 
ed with the Supreme Authority : As in a Government 


| truly Monarchical, to the 
In regnis Regum eft fadus fas 


| King, ſo as he be no ways 
Pg _ Got 3.8. '5- difabledto exerciſe that Au- 


thority : For in Caſe a 
King be not at Years of Diſcretion, or it he be not of 
tound Memory, he is not capable of making Peace. Gro- 
:145 of the Rights of War and Peace, Lib. 3. c. 20, ſet. 
2,3. Vide Lib.1. c. 3. ſet. 24. 


XXll. QUERY. 
Whether it be Iawful to ſpeak Untruth to Mad-men ? 
SOLU- 
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SULUTION, 


In Caſe (faith Grot;zs) we converſe either with a 
Child, or a Mad-man, if | 
what we lay be falſe, it can- Lib. 3. c. 1. F 12, de Jure 
not be imputed as a Lye 3 Peli, & pacis. 
becauſe (as Quintilian faith) 
it is univerſally permitted as profitable, to inſtruct Infants 
by Tales and Fables 3 but the immediate Caule is, be- 
cauſe not having a Freedom of Judgment, Infants, and 
Mad-men cannot be injured about that Liberty which 
they have not. 


Having given the Reader an Account of the Law of 
England, relating to Mad-men 3 as alſo here and there 
made mention of the Civil Law of the Romans, | ſhall 
conclude this Second Part of my Tract, with a Synopſes 
of the Mad-man*s Law, framed by a very I.carned Ci- 
vilian, | 


Vere furioſi (non tempore intervalli non femulati) non 

tenentur Parricidii. D.48. 
9.9.2. Homicidii, D. 45. Dionyſins Gothofredus ad 
8.12, Tutel e male admini- D. 1. 18. 13. 1. | 

ffrates D. 26. 7.61. Inju- 
ria, D.47. 10. 3. 1. Etiam erga principem, Cc. 9. 7. 
Lex unic, nec poſſunt facere Teſtamnium, c. 6.-22. 9. 
Etiam ad pias Cauſas. Bartolus nl. 1. c. de Sacroſantt. 
Eccleſ. nec Codicillos, D. 29. 7. 3. nec ſponſalia, D. 23. 
1.8, Nec Matrimonium, D. 23.2.16.2. Nec Stipula- 
tionem, Inſtit. 3. 20.8. D.44. 7.1. 12. D. 46. 1. 70. 
4+ C. 4. 38. 2+ Nec quid aliud contrahere, D. 50. 17.40. 
Vel agere, cum nec velle poſſni, D. 29. 7. 2. 3.' D. 50. 
17. 40. Cam abſentium, © quieſcentium loco habeantur, 
D. 50. 17, 167, (niſi ubi eorum negotia geſts ſunt, D.3. 
eds 5- 3+ 54) 


6 
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5.3. 5.) Et Curator eis detur, D. 27. 10.1, Prater 
furioft teſtes eſſe non poſſunt, D. 28. 1. 20. 4. nec Fudice _ 
D. 43. 1. 9. nec Tutores, D. 26. 1.11. Retinent tame 
featum, Dignitatem, Magiſtratum, poteſtatum, Domi- 
nium rei ſux, D. 1.5. 20. Uxorem, & Matrimonium, & 
Tus Patrie poteſtatis, D.1.6. 8. Quanquam ſine eorun 
conſenſu Liberi contrabere nuptias poſſunt. Cod. 5. 4s 25, 
Et dotari moderate a Parentum Curatoribus, C. 1. 4. 28, 
O»>ſervandum tamen Leonem. Novel. 111, & 112, 


Hitherto of the Deſcription, Remarks, and Queſtions, 
with their Reſolutions, appertaining to ſuch as are wholly 
deprived of the uſe of their Reaſon 3 let us now come to 
treat of the Law belonging to Lunaticks, or Moon-ſick 
Perſons. 
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"(8 

= 7” 

ML : 

p P a & T the Third. 

FBOf the Lunatick having ſometime his 


Reaſon, and ſometimes not. 


Sx CT. L 
be Deſcription of a Lunatick, and the Word, - 


whence derived. 


A S for the Origination of the word Lunaticas, Luna- 
. tick, we are told, it comes from Luna, the 14oors ; 
and ſo the Party is {aid to be Moon-tick : In Italian he 
k called Lunatico 3 in Spaniſh, Alunado \, in the Greek 
Language E6aAnyatous ©, a Zinn, i, eaLung 5 in the 
eutonick he is termed, Mohn-Suchtipg, a Mob, i. Luna, 
6 Suchtig, i. eprotus, ager, ut illi, qui certis Lune 
emporabus inſania vexantur. 
Dr. Hammond, (that learned Divine) concerning the 
word Lunatick, faith thus : 
he word En i2(gras, Ann ation on: Ir, 15, of Nats 
vming from ZsAivn, the thew, c. 17. | 
Mow, 1s directly parallel | . 
to the Engliſh Lunatick, trom Luna, the Meon 3 allo the 
Engliſh word Lunacy, and Zunaiick, is valgarly taken 
to lignifie a Mad-man, and nothing elſe, 7%. That Spe- 
| C1ES 


cies of Madneſs which comes oh Men at ſuch a Set-tims, 
toward the Full of the Moon, as ordinary it is obſervable, 
in thoſe that have any Intervals. 

This Lunatick, according to the Law of England, is 


one, that hath ſometime his 
Intervals bec f _ is, confinis Underſtanding, and ſome 
f my 5 &/ 2 RY DO IRA ©-5* timenot: Aliquando pauds 


lucidis intervallis ; and 
therefore he is called, Non compos mentis, fo long as he 
hath not Underſtanding. Coke in his Comment on Lit 
tleton, ſect. 405. f. 247. 6. 

The Judges in their Reſolution in the Caſe of Beverley, 
give this Deſcription of a 
4 Co. f. 124. b. Caſe of Noa Lumatick : Lunaticus, qui 
compos mentis. gaudet lucidis intervallis; 
_ and ſometimes is of ſound 

Memory, and ſometimes is Now compos mentis. 


Thus muchfor the Etymology, and Deſcription of x 
Lunatick : Now for ſome Remarks relating to him, 


— — 
— 


SECT: IL 


The Remarks concerning Lunaticks. 


I REMARK. 


* ©-50M qui quarts Luna, ſeu interlunio naſcuntur bu 
morbo ſunt obnoxit, nam ex opinione Aſtrologorum, 
|# luna fwerit male collocata, 

| Interlunium dicitur id ſpa" aut ſpaſticos, ant Lunaticos, 
trum temports, in quoneeam- 1; Clos facit : Thoſe 


Fn 7 a. Pare, N'* that are born during - 
N- 


| As —_—_— — "_— 4 4 FA Ex at T4 : Ts f OY "* | , 
Z ; SEL IN 4 | + 4 
54 The Law of No» Compos Ments. 


4K 


DO = © = Cos ra. 


= > nw 


= 


© 9425 XX 


ſaterlune, or Conjun&ion of the Sun and Moon, are lia- 
ble to the Dileaſe of Lunacy : 
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For, according to the Opi- 


nion of Star-Gazers, if the Moon be ill ſet, or placed, ic 


cauſeth Men to be ſubje 


, either to Convultions, to Lu- 


nacy, or to the Falling-fickneſs : And concerning the laſt 


of theſe, Phyſicians have a 
Rule, wiz. They who are 
tronbled with the Falling- 
fickneſ5,upontheir good Days 
gre n0t accoumted whole, 


Qui Comitialem morbum 
habent, ne quidem dicbus Gui- 
bus morto vacanr, fani dicun- 
Tur. 


IL REMARK. 
The Roman Lawyers do diſtinguiſh every where, be- 


twixt him that is Furioſas, 
and him who is Demens : 
For Furioſus eff, qui omni 
intelleFu caret. And there- 
fore Nihil utiliter agit, mf; 
tempore dilucidi intervall;. 
Nam aliis homimbus conti- 


nunm furoris infortunium accidit ; alios furoris morbus 
non ſine laxamento agpreditnr, ſed in quibuſdam tempori- 
bus quedam iis intermiſſio pervenit : But with them, 
Demess is he : Qui eff mentis Errore duttus, ea Captus 
non uſquequaque, not continually. D 2. Zowch's Ele- 
menta Turiſprud. Pars 2. ſetf. 4. de Valetudine Ho- 


M1Mms. 


Il. REMARK. 


The King of England, by his Prerogative, is Summrs 


Repni Cuſtos, and hath the 
Cuſtody of the Perſons and 
Eſtates of ſuch, as for want 


of Reaſon and Underſtand- 


Cicero, I. Tuſcul, 3. fays, Emu 
qui errore mentis affeFus eff, ve- 
tori X11. Tabwlis rerum_ſuarum 
File Dominum, 


ng, 
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| ing, cannot govern themſelves, or manage their Eſtates ; 
ſo that the Perſons and Eſtates of Lunaticks, are as well 
in the Cuſtody of the King, as of Idiots 3 but with this 
diflerence : That. of Idiots to his own uſe, and that of 
Lunaticks to the uſe of the next Heir. Statute of Prero IK [ 
gativa Regis, c. 10. 4 Co. f. 1258. Beverley's Caſe of by 
Non compos mentis. Stamford Super Prerog. Regis,c.10, Iſl xx 
Cowell's Inſtitutes, Lib, 1. Tit. 23- n. 2. Þ. 43, 44. E- fi. 
dit. 1605, 


IV. REMARK. 


Such as by Office are untruly found Lunaticks, may 
have their Traverle to the ſame, as appears by the Statute 
of 2 E. 6. c. 8. 


V. REMARK. 


Thoſe that are Parties to a Fine, ought to be of good 
Memory, as appears by the 

Vide 1 R.;.c.7. & 4 H. 7. Statute de Finibus, 18 EL 

C. 24. Stat. 4. And therefore Lu- 
naticks, aid ſuch as are not 

of Sane Mcemorie, may not be received to levy a Fine 
bat if they be, the Fine will be. good and unavaidable, 
Fieri non deoet ſed fattum walet. 4 Co. 124, Beverley 1 


Cale, Sheppard's Practical Counſellor, c. 2. len 
his 

Wo EEMAKHK. wo 

hat 


If the Parties to whom 2 Right, or Title, comes, after 
a Fine levied be not of Same Memorie, (a Lunatick being 
ſuch) he, or his Heirs, have time to purſue his, or their 
Right or Title, within tive Years after ſuch ImperfeRion 
removed : So alſo has he in Caſe, he had a Right of Th 
tle atthe time of the Fine levied, 1 R. 3. c. 7. & 4 H. 1 
C. 24. VII, 
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VIE REMARK. 


If Tenant in Tail levy a Fine, the- Iſſue in Tail, tho? a 
Lunatick at the time of the Fine levied, is barred for ever 
by the Fine, fo levied by the Tenant in Tail, foraſmuch 
as he is a Privy, and out of all the Savings of 4 H. 7. 
24. 3 Co. f. 91. The Caſe of Fines. 


VIIL REMARK. 


It is enacted by the Statute of 34 & 35 H. $. That 
the Will,or Teſtament made 
of any Mannors, Lands, 34, & 35 8.8. c. 5. 
Tenements, or other He- 
reditaments, by any Perſon De non ſane Memorie, (hall 


not be taken to be good, or 


HeGual in the Taw : Bur Furioſus teflamentum facere non 
Ee kts Bice + poteft, quoniam mentem non ha- 
a Luxatick nm ns Fits, 54. 4g; us reftari de ea re poſſit, U!- 


Perſon of Inſanity bf Mind, pian. tit, 20. de Teſt amentis. 
ind therefore his Will or 


- Mleſtament, is not valid in Law. 
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IX REMARK. 


If a Perſon that becomes of Nez [ane memorie,by Acci- 
lent, be diſſeiſed, and {uffer a Diſcent, altho? he return to 
his former right Underſtanding again, yet he ſhall never 
woid the Diſcent ;. and fo it is a Fortior; of one, that 
hath Lucida Intervalia, Co. Litt. 247. a. 


Xe REMARK. 


The Ad of 23 FI. c. 3. does not bar a Lunatick, or 
Other New compos mentis, of his Writ of Error, for re- 
rerſing a Fine, ſo that he, or his Heirs, purſue ſuch Wric 

H with- 
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within ſeven Years, after ſuch Imperfeion removed; 


and if it happen, that he dies, hanging the Suit, his Heir 
may undertake.it, within one Year after the ſeven Years. 


XL REMARK. | 


If a Man during his Lunacy make a Feofiment in F 
tho? he ſhall in Pleading n+ 
. Co. Litt. 247. 4. ver avoid it, by ſaying that 
: he was a Lunatick, at the 
time of his Feoffment, yet twelve Men, upon their Oaths 
may find the Truth of the Matter 3 and ſo the Feoffment 
may be avoided by the King, for the Benefit of the Lu-NQ | 


natick, 


wa < :— JO 


XIL REMARK. 


All Acts which a Man doth during his Lunacy, are equi 

valent to Ads done by an 

4 Co. Beverley's Caſe. Idiot, orge who is utterly 

Non compos mentss \ but 

Acts done by himſelf, Inter lucida intervalla, when he 

is of ſound Memory, ſhall bind him : And this is agree- 

| able to what Bra#on hath 

Lb. 5. traf, 5.c. 20. uu.1. pronounced in the Caſe of 

ſuch as enjoy their lucid In 

tervals 3 his Words are : Furiofi non multum diſtant « 

Brutis, que ratione carent, nec valere debet quod cumta- 

libus agitur durante furore, poſſunt enim quidam dilucidis 

gaudere intervallis, quidam habent furorem perpetuum. 

Quod autem attum fuerit cum talibus tempore quo diluci 

dis gaudemt intervallis, ratum erit ac fi cum aliis agere 

tar, ſroe furorem fimulaverint, five non. With Bran 
cuncurs Flere, as you may ee in Lib. 6. cap. 40. nw. 1. 


XIII 


XIII. REMARK. 


Tf a Lunatick levy a Fine, and declares the Utes of it 
thereupon, by his , -he ſhall be bound, as being a 
part of the Operation of the Fine. Hobart's Reports 224. 
i Needler v, Biſhop of Wincheſter, 10 Co. 42. Mary Por- 
tington's Cale; and 2 Co. f. 58. Beckwith's Caſe. 


XIV. REMARK. 


A Copyholder that is a Lunatick, cannot forfeit his Co- 
pyhold Eſtate. Sheppard, c. 22. p. 172. 4 Edits 


XV. REMARK. 


A'Lunatick, who is Lord of a Copyhold Mannor,may 
grant Copyhold Eſtates for any time, according to the 
Caſtom of the Mannor, as any other Perſon may do, and 
the Eſtates made by him are unavoidable. Sheppard p.109. 
4 Co. Clerk & Pennifather's Calc. 


XVI. REMARK. 


| If a Lunatick be Steward of a Mannor, all Acts that 
| he doth, accotding to his Office, are good in Law. Shep- 
if pard's Court-Keeper*s Guide, p. 115. cap. 19. 


| XVIL REMARK. 


A Surzender,or Grant of Copyhold Land, miy be made 
to a Lunatick, Sheppard's Court-Keepers Gu;de, © 19, 
P. 118; 119. 
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XVIIL REMARK. 


A Lunatick, in his mad Fits, cannot Attorn to a Grant, 
for that he who hath no Underſtanding cannot make an 
Agreement to the Grant, Co. Lir. f. 315. a. 18 E. 3." 
53. 6 Co. 69, a. Sir Moil Finch's Caſe., But a Man that 
is deat and dumb, .tho* he hath no Underſtanding, may 
Attorn by Signs. 26 E. 3. 63. Co, Lit. 315. a. 


XIX. REMARK. 


If a Lunatick Man, during the time of his Furor, or = - 
Inſanity of Mind, make a Feoffiment, &c. he cannot en- || « 
ter, nor have a Writ, called Dum non fuit compos mentis;, ||| # 
but after his Death, his Heir may well enter, or have the Ill « 
faid Writ at his choice. The ſame Law is, where an In- Il / 
fant within Age makes a Feofftment, and dies, his Heix |} © 
may enter, or have a Writ of Dam fuit infra etatem; || 2 
But with this difference, that the Writ of Dum fuit now | 
compos mentis, lieth for the Heir of him -that was Now |} + 
compos mentis, and not for himſelt ; but a Dum ap in” | 9 
bu etatem, lieth as well for the Anceſtor himſelf, after © £2 

is full Age, as for his Heirs. Lt. ſe. 406. Co.Lir.fi247, | 7% 
b. Wingate in his Body of the Common Law o Eng- ſu 
land, c.25. n.20,21,22,23. ed 


XX. REMARK. 


A Mad-man, or a Lunatick, may be impriſoned by | © 
another, to prevent killing | © 

Genin med of him, or burming his- | * 
Houſe, and juſtihable. The Lord Hobart ſays, That the [© 
necellity of avoiding greater - {| * 

: Inconvenience , is a good' F[* © 
Plea in Law 3 as where one kills a Thief, cr a Burglar, J£* Ic 
in I tt 


Abvor v. Huſſey, F. 96. 


gy” 
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in defence of his Perſon, or Houſe fo allo is the 
and beating of a Perſon Mad or Lunatick. 


", —_ _ my . 
we 


_ TOI 
binding 


To prevent Mad-men from doing Miſchief to them- 


ſelves, or others, hear what the old Roman L 
concerning them : 


aw lays 


Furioſi , fi non poſſint per neceſſarios contineri, eo Re- 


medio per praſidem obviam 
eundum eff ; ſcilicet, ut  VUlpianus. 
Carcere contineantur , 


ita divus pius reſcripſit. D+ 1+ I8. 13.1. 


Cum autem ex literis tuis cognoverimus, tals eum 


loco, atque ordine eſſe, Ww , p.(-ripr ſent to Scopuls 
of ſuis, vel etiam in pro- Tertyllus, from the Emperors 
pria willa cuſtodiatur : Re- Marcus and Commodus, oecaſion- 
He fatturus nobis videris, <4 by a Parricide, committed 


ft eos a quibus illo tempore by one ſuppoſed mad. 


obſervatuus eſſet, wocaveris, & Cauſam tante negli- 
gentie excuſſeris ; & in unumquemque eorum, prout tibs 
levari, wel onerari culpa, ejus widebitur conſtitueris. 
Nam Cuſtodes farioſis non ad hoc ſolum adhibentur, ne- 
quid perniciofius ipſi in ſe moliantur, ſed ne aliis quoque 
exitio ſint. "Quod fi committatur, non immerito culpe eo- 
rum adſ{cribendum eſt qui negligentiores in officio 


ſuo fuerint: D. 1. 158. 14, hich may be Engliſh- 


ed thus : E 


© Whereas we underſtand by your Letters, that he is 
© kept at his Country-Houſe, by Servants, and Friends, 
© of his own ; you hall do well to call before you, ſuch 
* as at that time attended him, and to examine through- 
* ly how, and þy what negligence the Fact happen'd to 
* be committed, as you ſhall tind any of them more or 
* leſs faulty, to cenſure them accordingly : For Guards, 
© or Keepers, are appointed for Mad-men, not only to 


* look that they do not Miſchief to themſclves b 


ut allo, 


* that they be not deſiructive to others 3 which if - be 
* done 


» 1 3 
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< done, it may be well imputed to their Fault, who were 
* more negligent than was fit in their Employment. 

I cannot pals over here in Silence, the Madneſs of Cleo- 
medes, the King of the Lacedemonians, and how he was 
handled to prevent his playing miſchievous Pranks. 
$4 opus fit (faith the Phylitian Facobus Wickerus ) fu- 
; riofs lig amentis conſtringen- 
di ſunt, quemadmodum Cle 
med; Laced emoniorum Re- 


In his Syntaxes Medicine, 1. 2. 
Pars 2. p. 308, De Furoris Cu 
ratione. 


ſaniam redattus, ſceptrum unicuique obvio in faciens im- 
pingeret,” ligneis ſolets conſtriftus eft @ propinquis, & in 
Carcerem conjettus. Fit autem non ſolum, ut ne aliis, 
fed ut nec ſibi ipſis vim inferant, quam inferre alits ne- 
queant : Perinde ac Cleomedes, qui arrepto Cuſtodis & 
Ergaltularit gladio, ab ima Corporis parte ad wverticem 


fe diſſecuit. 
XXL REMARK. 
In a Bill brought by the Attorney-General, in the Nz 


has been declared, That it is as needful to make him a 

Party, as an Infant, where a Suit is on his behalf : But 

in the Caſe of an Idiot it muſt be otherwiſe; but a Luns 

tick may recover his Underſtanding, and then he is to 

have his Eſtate in his own diſpoling. Term Mich. 21. 
Car. 2. Woolrich a Lunatick, wv. in Cancellaria. 


SECT 


gi contigit, qui cum ad Inv 


ture of an Information, on the behalf of 4 Lunatick, it 


mi AB HT zaOR 
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The Queries with their Solutions, relating 
to Lunaticks. 


[. -QUERY. 


Whether the Teſtament made by a Lunatick, during bis 
mad Fits, be valid in Law, when he is come to bim- 
ſelf 2 
SOLUTION. 


QUch as are Lunaticks, can make no Teſtament, during 

the time of their Furor, or Mad Fits 3 no, not ſo much 

as ad pios uſus : Nay,the Teſtament made at ſuch a time, 

ſhall not ſtand good, when the Madnels is paſt. Swin- 
burn in his Treatiſe of Teftaments and Laſt Wills, Part 2. 
Sect. 3. Of Mad Folks, and Lunatick Perſons, & Dr. 


Godalphin in his Trac, entituled, The Orphan's Legag, 


Part 1. $5. av, 2. Inftic. 2. 129 2. © 6.23.9, 


L..QUERY. 


Whether a Teſtament can be made by @ Lunatick og 
betwixt his Fits £ 


SOLUTION: 


If a Lunatick Perſon hath clear, or calm Intermiſſions, 
then during, the time of 

Fe 17 29 ON Mo S 3 ” ſuch their Quietneſs, and 
prer 8, 64), Freedom of Mind, he may 
make his Teltament , ap- 


H 4 pointing 
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pointing an Executor, and diſpoſing of his Goods at his 
pleaſure : So that neither the Furor, or Madneſs going 
before, nor following the making of the Teftament, 
doth hinder the ſame Teſtament begun, and finiſhed in 
the mean time, 

The Lawyer Caius faith thus : Hi qui furio/7, 3d eff, 

mente inſanm; fuerint, non 

Lib. 2. tit. 2, de Teſtamentis, Ppoſſunt facere teſt amenta. 

Sed hit qui inſani ſunt : Si 
intervalla ipſius inſanize habent, per intervalla, quibus 
ſani ſunt, poſſunt facere teſt amenta. 

The Emperor Fuftinian ſpeaks in this manner, both 
in his Inſtitutes, and in his Code : | 

Furiofi, fi per id tempus fecerint teſtamentum, quo fur 
ror eorum intermiſſus eft,jure teſtati eſſe videntur, Inſtit. 
2. 12. I, 

Sancimus tale Teſt amentum hominis qui in ipſo atty 
Teſtamenti adverſa wvaletudine tentus eſt, pro mibilo eſſe. Þ n 
S: wero woluerit, im dilucidis intervallis aliquod condere | fc 
Teſt amentum, vel ultimam woluntatem,& hoc ſana mente || (i 
znceperit facere, & conſummaverit, nullo tali morbo | t; 
mterveniente ſtare Teſtamentum, ſive quamcunque ulti- 
mam voluntatem cenſemus, &c. c. 6. 22. 9. 


Y. QUERY. 


If a Teſtament be made by s Lunatick Perſon, and the” 
rime of the making unknown, whether this Teſtament 
be gqga, or no © 


SOLUTION. 


If a Lunatick Perſon, or one that is beſides himſelf at 
ſome times, but not continually, make his Teſtament, 
and it is not known, whether: the ſame were made whilſt 
he was of found Mind and Memoyy or no ; then, in cafe 
the 


an 2 
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the Teſtament be ſo conceived, as therebv no Argument 
of Frenzy, or Folly, can be gathered, it is to be preſun\'d 
that the ſame was made : 
during the - time of his 
Calm, and clear Intermiſh- 
ons ; and fo the Teſtament ſball- be adjudged for a good 
Teſtament. Yea, altho* it cannot be proved, that the 
Teſtator uſfeth to have any clear and quiet Intermiſſions 
at all, yet nevertheleſs *tis ſuppoſed, that if the Teſtament 
be wiſely, and orderly framed, the ſame ought to be ac- 
cepted for a lawful Teſtament. But if in the Teſtament 
there be a mixture of Wiſdom anc Folly, *tis. preſumed, 
that the ſame was made, ed 6-9 im - 
during the Teſiator's Fren- Gr ny F 
Ly 5 | — web that if there Toft. Jac. pe | 

be one word ſounding to Folly, it is preſum'd, that the 
Tcfiator was not of ſound Mind and Memory when he 
made the fame : And there- 
fore in this Caſe is the Te- 
ſtament void, unleſs it may be proved, that there was In- 
termilſion of Furor the ſame time. Swinkurn in his Trea- 
tiſe of Teſtaments and Laſt Wills, Parr 2. Sed. 3. f. 38. 
b. 39. a. Edit. 1590. | 


WV .QUERY, 


Whether the Dying [ciſcd of a Baſtard Eigne, without In- 
rerruption, ſhall bar the Right of a Mulier Puiſne, that 
is & Mad-man, or a Lunatick ? 


SOLUTION 


According to ſome: If a Man be ſeized of Land, and 
hath Iſſue two Sons, Baſtard 
Eigne; and Mulier Puilne, * ©: J. 101. Lechford's Caſe. 


and the Father dicth ſeiſed, the Mulicr being beyond Sea, 


. Or 


3 


Vaſq. de Succeſſ* progrefſ” lib.1. 


9. 3. 90. 


Idem Angel. in eadem L. Furioſum. 


The Law of No» Compos Mentis. Io5 


* 


105 The Law of Nox Compos Mentir, 


or within Age, . er Impriſoned, or Non ſans Memorig, 
and the Baſtard Eigne entreth, and continueth in peacea- 
ble poſſcilion of the Lands, and hath Iſſue, and dieth, and 
the Lands deſcend to his Ifſue, the Right of the Afulier 
in all the (aid Caſes is bound for ever : And others hold 
the contrary. : 


V. QUERY. 


Whether a Lunatick can be prejudiced by Laches of ſuing 


Livery * 
SOL UT I1DON: 


Sir Ralph Burcher being {ciſed of divers Mannors in the 

: | County of Terk, holden-in 

Hob art s Rep.f.1 3 7.Burchers Caſe. Chief, died ſeiſed Anno 40 
Eliz. and the ſame deſcended to William Burcher  pre- 
Res ſack ws L 5 ſently after his Death, it 

3 Lo 1» was found by Office before 
OR On. Commilfioners, in the 


County of Middleſex, that the faid William Burcher was 


a Lunatick, and fo had been long before the Death of his 
Father, and that he was ſeiſcd of the faid Mannors 3 and 
the Queen granted the Cuſtody of him, and his Lands to 
Sir Francis Barrington. Aﬀter which 42 Eliz. there was 
an Office found in the County of York, of the Seilin of 
Sir Ralph ; his Death, and Heir, wut ſupra 5 and that he 

was of full Age : And it 


rind Livery was = to him,and was relolved, That the King 
_ fur $ Jane fir, 0 —_ was not to have any meat 
, S Rates in this Caſe for de- 


if he had been Compos menris. 

fault of Livery ſued, or ten- 
dred ; becauſe no Lacheſs cd be imputed unto the Heir, 
being Lunatick before, and ever fince the Death of his 


Angetiors, and the Lacheſs ot his Friends ſhall not hurt 
him 5 otherwiſe it were, if at any time he had been Sane 


Was 


Memoria fince the Death of his Anceſtors. And there} 
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was ſhewed unto the Judges the like Decree, made AMich. 
10 Fac. in the Cauſe of one Vaughan, which the Actor- 
ney of the Court of Wards faid, was made as a Decree of 
Equity 3 bat they reſolved alſo, it was a good Decree in 
Law, upon the Reaſon aforeſaid ; not becauſe the King 
had ſeiſed and committed by force of the Lunacy, for that 
would have changed with the King's better Etftate 3 for it 
is better for the King to hold for default of Livery, than 


for Lunacy. 
© 52Yf Be Q UERY. 
Whether a Lunatick»be puniſhable for barting a Man? 


SOLUTION. 


If a Lunatick kill a Man, this is no Felony ; becauſe 
Felony muſt be done, Ani- 
mo Felonico; yet in Tre- 
ſpaſs, which tends only to 
give Damages, according to Hurt or Los, it is not fo: 
And therefore if a Lunatick hurt a Man, he ſhall be-an- 
ſwerable in Treſpaſs, and therefore no Man ſhall be excu- 
ſed in Treſpaſs (for this is the Nature of an Excuſe, and 
not'of a Juſtification, prout es bene licuit) except it may 
be judged utterly without his faulc. 


VI. QUERY. 


Whether a Deviſe by a Lunatick, be aided by the Statute 
of 43 Eliz. Of charitable Uſes? 


SOLUTION. 
Colliſon, 15 H. 8. devi- 


ſed an Houſe n Eltham, in FS arch Rep. 136, Colliſen's 
Kent, to Lettice his Wile, . 
OT 


Hobart's Reports, f. 134: Wea- 
ver v. Ward. 
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for Lifez and after her Death, made one Fobn Bricke, 
and others, Feoffees {as he called them) in the faid Houſe, 
to keep it in Reparations, and to beſtow the reſt of the 
Profits upon the Reparation of certain High-ways there : 
Colliſon and his Wife are dead, and the Houle is deſcend- 
ed to one Oliver Rolt, an Infant. This Caſe being in 
the Chancery between the Pariſhioners and Rolz, was re- 
ferred by the Court to Hobart and Tanfield 3 and they 
relolved cleajly, that it was within the Relief of the Stz- 
tute of 43 Eliz,. for tho* the Devile was utterly void, 
yet it was within the Words, | Irmited and appointed to 
charitable Uſes. | Otherwiſe, it he were an Infant Lunz- 
tick,. or the like, that gave it, or that one appointed that 
that were not his own, to charitable Uſes. > 


VIIL QUERY. 


AF ions touching a Lunatick's Lands, whether they muſt 
be brought in his own Name © 


SOL U TION. 


One Cockes brought an Action of Treſpaſs of Trovex, 
2nd Convertion cf Beans, againſt Darſon, and coming to 
Trial at the Aiſizes, upon 
Not Guilty, becauſe it was 
a ſmall Cauſe, the Judge 
* took not the Jury, but dire&ed to move the Court, and 
fo it was 3 and the Cauſe was, That the Lands where 
upon the Beans grew, were a Lunatick's, and Copyhold, 
and the Lord had granted unto one, the Cuſtody of the 
Land, by whoſe Leave and Aﬀent the Plaintiff did ſow 
the Land. And the Court was of Opinion, That the 
Action was to be brought in the Name of the Lunatick : 
For there was no Intereſt gained in his Land by this Cont 
rnitment. | 

That 


Hobari's Rep. 215. Cocker v. 
D3rſon. 


* v3 l 


That an Action muſt be brought in the Name of the 
?, MLunatick, I ſhall ſubjoin what Popham has reported in 
© Wihe Matter. | | | 

The Cuſtody of a Copyholder, that was a Lunatick, 
ws committed to F s S, Popham's Rep. f. 141: Darcy's 


and for Treſpaſs done upon | 
bis Land, it was demanded Caſe in the Common Pleas. 


f the Court, In whoſe Name 7. S. ſhould bring the A- 
tion ? And their Opinion was, That it ſhould be in the 
Name of the Lunatick. 


IX. QUERY. 


it betber the Lord of a Mannor can grant the Cuſtody of « 
Copybold, belonging to @ Lunatick, without a ſpecial Cu- 
om 2 | 


SOL UT#FON: 


Lord Chief Juſtice Hobart did not agree, That the 
rd hath power over the . WR 2 

natick's Land, without a Far a : ut fa f.215, 246. 
ecial Cuſtom 3 for the 2/2 

nitation of the King's Power over Freeholds, makes no 
onſequence : For tho? he takes the Statute to be but an 
firmance of the Common Law in the Caſe of the King, 
the Collateral Incidents of Eſtates, as Dower, Tenancy 
the Courteſie, Wardſhips, and the like, are not without 
ecial Cuſtom. 

That Copyhold Eſtates ſhall not have ſuch Qualities as 
iates 'at Common Law, without ſpecial Cuſtom. See 
re 4 Co. f. 21 Brown's Cale; f.22.b. Rivet's Calc, 
23, Deal & Ripden's Cale, f, 23. Bullock & Dibley's 
e, Cro. Eliz. f. 391. Pl. 14. Clun v. Peaſe, and 
mner ; and Palter v. Cornhill, f. 361. Pl. 22. 
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X. QUERY. 


Fhether the As of a Lunatick, during bis Intermiſſioni 
or Iucid Intervals, be binding ? | 


SOLUTION. 


The Acts that Lunatick Perfons do, during the ti 
of their Lucida Intervalla, tho* it be by Deed in the 
Country; as by Feoffment, Obligation, or the like, (> 
bind them, and others concerned in it, as any other 
are by their Acts bound. Sheppard in his Abridgment, 
Part 2. Tit. Idiot. 4 Co. f.1125. a. Beverley's 
of Non compos mentis: Bratton, lib. 5. trad. 5. de 
ptionibus, c. 20. nu. 1. f. 420. b, Flea, lib. 6. c.40 


TI. . 
XI. QUERY. 


Whether the King, who is to kgep the Lanatick, bis Wift 
and Children, with the Profit of the Land:, can gran 
fem over to the proper uſe of another Perſon? 


SOLUTION. 


In Treſpals Quare clauſum fregit, and cutting hi 
Tees, in pw in the Clogs of Maddleſex 
! Fobn Francis, againſt W 
{ Hl, _ H. F, Rot. ir the liam Holms., The Defer 
Common Pleas Francis olms Wat 
Cnſe, Dyer, f. 25. 6.26. a. Pl. cont ORR 1 
164. Edit. 1688. 4 Co. 128. 6. y , 
Beverley's Caſe. Eſcheator of the ſaid Counfſ 

ty of Middleſex, that " 

ſaid Fobn Francis was a Lunatick, and that he was ſeize: 
in Fee of the Land in which, &c. for which the Kin 
ſeiſed his Perſon, and kis Land, and by his Letters Patent 
p gran 
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granted the Rule, Government, and Cuſtody of the {zr:e 
Perſon, and Lands to the faid Holmes, Quemdin, that the 
Perſon was Lunatick, to take the Profits to his own ule, 
. and ſojultified, and prayed in Aid of the King, and there- 
upon it was demanded in Law, If he ſhould have Aid or 
not ? And it was adjudged, That he ſhould not have Aid 
of the King, for this Grant was utterly void 3 fur the King 
is bound to keep the Lunatick, his Wife, Children, and 
Houſhold, with the Profits of the Lands, and without ta- 
king any thing to his own uſe, but all to the uſe of the 
Lunatick, and his Family, and all to the intent, that the 
King may provide, that he who wanteth Reaſon, ſhould 
not alien his Lands, and waſte his Goods. And the 
King after Office found, hath only Proviſion, and hath 
not any Cuſtody of the Body, or Lands of a Lunatick, as 
40 he hath of an Idiot, and he hath nothing to grant over : 
But if the King provides one to have Care, and Charge 
of him, who is Non compos mentis, that his Family ſhall 
be maintained, and that nothing be waſted.; or if one of 
his own Head taketh ſo much upon himſelf, in this Caſe, 4 
an he is but as Bailiff of him that is Now compos mentis, and = 

ſhall be accountable to him as Bailiff, or to his Executors, . = 
or Adminiſtrators 3 and he cannot cut down Trees, but 
for neceſſary Houſe-boot, Plough-boot, | and Cart-booe, 
and to repair the ancient Pales, and all. that the Bailiff 
ul may do, he may do, and not otherwiſe. 


7 XII. QUERY. 


ll Whether the Committee of a Lunatick, can grant Copybold 
fl Eſtates ? 


| S0-LVUTI1IUN, 


el The Committee of a Lunatick cannot grant Copyhold W 2 
inf Eſtates, but he himſelf may-do ſo by his Steward, as ap” +4 
ent pears by this ſubſequent Reſolution. | I 
[It | A, 
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A. ſciſed of a Mannor for Life, _ there were many 

Copyhold Eſtates, granta- 
TO. a on » % _— oþ ble by Copy of Court-Ro 
mY * Blewits Caſe, for Life, in Poſſeſſion, and 
granted the Steward(hip by Deed, under his Hand and 
Seal, to F. S. for Life, with a Fee for executing thereof; 
and after he became a Lunatick, and Non compos mentis, 
and ſo was found by Inquilition, who was committed to 
F. D. under the Seal of the Court of Wards : The Que- 
{tion was, Whether the Steward, by the Conſent of the 
Committee, or the Committee himſelf, by their Steward, 
might grant Copyhold Eſtates, according'to the Cuſtom 
of the Mannor ? It was reſolved by Hobart, Chief Ju- 
ice, and Tanfield, Chief Baron, That the ſaid Commit- 
tee could not grant any Copyhold Efiate 3 for that they 
themſelves, by Law, had no Eſtate in the Mannor, nor 
are Lords thereof, for the time being 3 but that the faid 


Lunatick, by his Steward, might grant Copyhold Eſtates, 


according, to the Cuſtom of the Mannor, 


XIII. QUERY. 


If a Dean of Paul's happen to be a Lunatick, who ſhall 
. have the Cuſtody of bim ? 


SOLUTION. 


In the Reign of H. 8. Pace, Dean of the Cathedral 
Vide Dyer, Eait. 1688, where LABS OE Ot, Pave, Re 
this Chſe ; cited in the Margin. the Cuftody of the rch- 
| Biſhop of Canterbury, being 

a Lunatick, the Queſtion was, in the Court of Wards, 
Who ſhall have the Cuſtody ? And upon Precedents 
ſhewn, it clearly appeared, That the Arch-Biſhop ought 
to have him in Cuſtody, and not the King : Which'Pre- 
cedents were cited by one Maſter Eyres, in his Reading at 
Lincoln's-Inn. XIV, 


for another in Reverſion, 
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queſt impannelled for that 


a, #31 th. 


If a Man, in Criminal Caſes, be ſaſpe&ed to counterfeit 
Madneſs, or «Lunacy, how ſhall it be diſcerned, whe- 


. , ther he be mad, or mo ? 


SOLUTION, 


Lunacy, Madneſs, or Frantickne(s, counterfeited,” ſhall 

be enquired after, by an In- 2 | 
Savil's Rep. p. 50. nu. 105. 

purpoſe, as appeats in the Cafe of one: Somerwile : For 
at a Meeting of the Juſtices, it was demanded by the 
Queen's Council, If Somerwile, having been ſuſpected for 
a Lunatick in times paſt, ſhould now prove to be of the 
lame State, or Condition, upon his Arraignment, by Co- 
vin, or otherwiſe in Verity, what ſhall be done in the 
Caſs ? - To which Demand, after divers Arguments, it 


was anſwered, That an Inqueſt ſhould be Impannelled 


to enquire, Whether it was of Malice, or no, &c ? And 
it was likewiſe reſolved by the Opinion of all, That if he 
ſhould be, found a Lunatick by Covin, or Diſfimulation, 
he ſhall be tried upon the principal Matter, and not con- 
demned to Pain Forr, & Dures as in Caſes of Felony : 
But if he will not anſwer direQly, being of Sane Memo- 
rie, he ſhall be condemned upon a Nzbil dicit 3 and not- 
withſtanding he ſhall have the Judgment that belongs to 
High-Treaſon, and not his Penance Fort, & Dure : And 
if he be found a Lunatick, his Trial muſt be deferred till 
he be of ſound Memory. But it was fally and abſolutely 
agreed, That'if Somerwvile plead the* General Iſſue, Nors 
Culp. that if afterward he upon Evidence ſhall come, and 
not ſpeak directly, yet he ſhall not be.taken for a Mad- 
man, or” Lunatick, for that he has once anſwer'd di- 


rectly. . 
[ 7x Add 
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hereunto the Caſe of a F reported e 

= " —_ on, where 27 ndge 
' Hnderſos 1. 107. pon his Arraigament ap- 
peared to be mad ; and it was held, That it ſhould be 
enquired of, by an Inqueſt of Office 3 if he were mad in- 
deed, or in ſhew only ; and if it be found, that he does 
difſemble, then the Judge may put him to anſwer, if the 
Felon will ; and if he will not anſwer, the Judge 


Pain Bri, &+ Dare, ny pee JR SY 


Thus much for the Law of England : Now we will 
ſee how the Civil Law runs, in the Caſe of Parricide, 
committed by one ſuppoſed Mad, or Lunatick. 

Divns Marcus, & Commodus Scapule Tertylle reſcrip» 

1 TOONS ſerunt mm bac verba: Sitr 
Macer lib.2. de Judiciis pub- 3; 1-1: 1 rum off 
licis. D. 1. 18. 14. go". OVyer . , 

$1673 pr iſcum, in eo fo 
rore eſſe, ut continua ments alienatione omni imtelleu ca- 
reat , nec ſubeFÞ ulla ſuſpitio matrem ab 10 pR——_— 

, n dementia occiſam, potes 

Simulatus furor poena di _ 
Rn Farms modo hs os: dfimalere, 
| cum ſatis furore ipſo punia- 
tur, & tames diligentius euſtodiendus erit, ac, (; putar 
bu; etiam vinculo coercendus, quoniam tam ad prnam, 
quam ad Tutclam ejui, ® ſecuritatem proximorum perti- 
nebit. Si vero ut plerumgue adſolet, intervallis quibuſ. 
dam ſenſu ſaniore, nos forte eo momento ſcelus admiſerit, 
nec morbo ejus 4anda ei venia, diligenter explorabis : Et 
fiquid tele compereris, conſules nos, ut eftimemus, an per 
immanitatem facinoris, fi, cum poſſet videri ſemtire, com 
miſerit, ſupplicio adficiendus =. In Engliſh thus ; Mer 
cus, and: , the being conſulted b 
Scapuls Tertyllus, concerning eAlius Priſcus, who 
killed his Mothet, adviſed as followeth : If it clearly 
appear unto you, that e/£lius Priſcus was ſo diſtracted, 
with a total continued Defe& of Underſtanding, that 
| there 


The Lats of Non Compos Menric, 11; 
there could be'no ſuſpition, that in a diſſembled Madneſs, 
his Mother" was kalled by him, you may deſift from the 
Puniſhment of him, his Madneſs it ſelf being a ſufficient 
Puniſhment : Yet you are to take care, that he be keptin 
more cloſely 3 becauſe ſuch Reſtraint ought to be uſed for 
 B his Puniſhment and Preſervation, and allo for the Security 
of others. But if, as oftentimes-it happens, «his Madneſs 
* | takes him by Fits, and at the time of the Villany com- 
© B mitted he. was free, he ought not to be excuſed by colour 
of his Diſeaſe ; and touching this, you are to make ggod 
Enquiry, that we being informed, may determine of the 
. 8 Foulnefs of the FaQ. 


4s TT 


XV. QUERY. 


A Bargain by a Lunatick, befure the Lunacy found, whes 
ther avoidable, by being found a Lanatick, with a Re+ 
froſpetF of ſeveral Years : | 


Q SS 53 $3" we 


wv 
- 


SOLUTION. 


Sir Geoffry Palmer, the D* Term. Sani#. Mih, Anne 
King's Ry Oy : Ne - tor {be 
on the behalf of Ferome yr p 6 
Smith, a Lunatick, againſt | 
Sir Robert Parkburf, and others. | 

The Bill did ſuggeſt, that by Inquifition taken before 
the Mayor of London, by Virtue of a Writ to him direc- 
ed, the faid Ferome Smith was the 23d of Fune, 1664, 
found a Lunatick, and bad Lucid Intervals, and had not 
ſufficient Government of Himſelf, his Lands, and Goods ; 
niag th Lend ackod nag fann:08 Mikey dar 
during his ams oney duc to 
him, which he had waſted, and alicnated divers _ 

13 
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but to whom, the Jurors were ignorant. Ahd did charge, 
that one Archibald owed the Lunatick, during his Luna- 
Cy, 1300 /; by good Security 3 and that in 1656, the 
Defendant cauied the Lunatick to atlign Archibald's Debt 
to him, and had received the fame, upon Colour of a Sa- 
tisfation given to the Lunatick tor the ſame 3 whereas that 
pretended Satisfa&ion was not valuable, and was done in 
prejudice, of the Lunatick : And to have an Account of 
13001. and to be relieved, was the Scope of the Bill. 

The Defendant ſets forth by Anſwer, T hat he fold the 
ſaid Ferome Smith, in 1656, a Mannor, which he much 
deſired to buy, at 1200 /. it being the Place of his. Birth ; 
Ferome Smith aſſigned Archibald's Debt for to fatisfie 
himſelf the Purchaſe-Mony.,and pay theOver-plus to Smith; 
which he did ; and did convey the faid Mannor to Smith, 
and intiſted, that Smith was not a Lunatick at that time, 
and did uſually bay, and fell, &c. | 

This being the Nature of the Caſe, it came firſt to-be 


heard before Juſtice Tyrrel, who altho* it did appear, that 


the Defendant had conveyed the faid Mannor to Smith, 
tor the faid 1200 /.-and that Smith did at that time uſu- 
ally Barter, ard was not found a Lunatick till eight Years 
after, with a Retroſpe& of ſeventeen Years, did order the 
Defendant to Account for the 1300 /. being Archibald's 
Debt, and to fatisfie the ſame with Damages, without any 
Provition for the Defendant's having the Mannor again,or 
Account for the Meſne Profits. And tho? it was ſtood up- 
on, at the Hearing, that in Caſe of a Lunatick, (where 
. the King hath no Intereſt in his Eſtate, but as Pater Pa- 
rrie, commits him to another to manage it for him, the 
Lanat'ck, in caſe he recover his Senſes,and Wits, ſhall have 
his Eftate again 3 and if not, it will go to his Adminiſtra- 
tors) the Lunatick himſelf (as in the Caſe of an Infant) 
ought to have been'a Party : Yet that Opinion was over- 
ruled by the Judges, -and by the Lord-Keeper, on a Re- 
hearing : But the Lord-Keeper did liay the paſling that 
"Y 8 Decree 2 
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Decree, and gave Liberty tothe Defendant to traverſe the 
Inquiſition. 


Out of this Decree may be collected theſe Notes : 


I. That the Party is admittable to trawirſe. the dp 
ſation, if he pleaſes. 


2, That generally a Lunatick ought to be made a Party. 


3. That the Reaſon why it was over-ruled, in the Caſe 
#foreſaid, was » becauſe he might ſtultifie himſelf. 


XVI QUERY. 


Whether the View of Land, according to the Statute of 
Weltm. 2. c. 48..be granteble in all Caſes to Infants, 
to Men in Priſon, to Lunaticks, or ſuch-like. 


SQL UT 1 O26 
Upon theſe Words of the Statute of Weſtm. 2. c. 48 


Sc. In omnibus brevibus per que tenementa petuntur Ra- 
tione dimiſſiowis, 8&&c. Sir Edward Coke, (and that agree- 
able to the Books cited in his Mar ent) commenteth thus : 

Here, as in many places [ Demiſe, | is applied to an Eſtate, 

cither in Fee-ſimple, Fee-tail, or tor Term of Life, and 
ſo commonly taken in many Writs, But this \& extend- 
eth not to every kind of Demiſe, or Conveyance ; for if 
the Demiſe, or Conveyance, be by Fine, or other Matter 
of Record, this Bragch extends not to it ; for, regula 


cops or other Ads of Record - el or | 


that is Nor compos mentis, or by Dureſſe of 
Impriſonment, are unavoidable by him, -or his Heirs, by 
Law 3 and fuch Conveyances, or other Acts of Record, 
xknowledged, or made by ” Infant, are alſo — 
F I 3 


d © YW 
wa "Js wy 
—_ 


118 The Law of Non Compos Memntis. 
ble, unleſs he doth avoid them by Writ of Error, or Au 
dits' Querela, during his Minority ; and therefore this 
Branch is to be underſtood of Alienations made in Pais, 
and not by Matter of Record, Co. 2. inf 483. 

Having given ſome Account of our Lunatick Perſon, 
and that by way of Deſcription, Remark, and Query, I 
am now to ſpeak of the Drunken, and Cup-ſhot Man, 
that is Non compos mentis, by his own Folly. * 
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Of Him that is Dranken. 
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SN CT £ 
A Drunken Man, how deſcribed. 


HE Fourth Sort of Non It ane Memories, according - 

to the Law of England, is he that is Drunk 3 one, 
that (not by the Viſitation of God, but) by his own vici- 
on AQ and Folly, is fo overcome with Drink, that he 
ived, for a Lins, of the free Ule and Exerciſe of his 
on and Underſtanding, Coke in his Comment on 


-þ 
Littleton, ſe. 405. f. 247+ 6. 


SECGF-1 
Remarks concerning Drunkentieſi, and him that - 


is Drunken. 


-T Here Drunkenneſs Reigns, there Reaſon is an'Exile;- 
Vertue a Stranger 3 an Enemy ; 
is Wit 3 Oaths are Rhetorick 3 and ee Le Pale 
tions. Noah diſcovered that in one Hour drunk, which 4 
ſober, he kept ſecret Six hundred Years. See Francis *:? 
nes in his Enthi/idion, FI 3. 0aÞ. 14» _— ; 
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IL REMARK. 


Prunkenneſs is the Vice of Brutiſh Men, and of no 
worth, for it leads a Man to all unworthy Actions ; wit- 
neſs Alexander, otherwiſe. a great Prince, being over- 
come with this Vice, killed his deareſt Friend,  C/:tws 3 
and being come to himſelf, would have killed himſelf, 
for killing C/itus. Charron, in his Treatiſe of Wiſdom, 
Lib. 3. c. 39. & Peter de la Primandaye, in his French 


| Acaderny, cap. 20, 


IN. REMARK. 


That which we do, being Evil, is notwithſtanding by 
ſo much the more pardonable, by how much the Exigence - 
of ſo doing, or the Difficulty of doing otherwiſe is greater 3 
unleſs this Neceffity, or Difficulty, have originally riſen 
from our ſelves ; it is no Excuſe therefore unto him, who 
being Drunk, committeth Inceſt, and alledgeth, that 
his Wits were not his own ; -inaſmuch as himſelf might 


| have choſen, whether his Wits ſhould by that means have 


been taken from him. Hooker, in his Ecclefiaſtical Policy, 
Eib. 1. ſeF.g. p. 69. 


IV. REMARK. 


To's Daughters made their Father drunk, and then 
_ 16h Moe = lay with = but he 

© neſcienti- miſcuerwn.. ; new i or : IRON 
—_ oe eff quidem: non St Auguſtin paſſeth this 
$4men , ilte inceſtus, ſea Sentence on him, That be 

mtu ils meretur Ebrietar. deſeryed to be puniſhed, not 
uſtinus, 22. contre Fav» £5. Inceſt, but for bis Drum: * 
ing” pk kenneſs. Decreti Secunds 
Pars Cauſa 15. Queſft.1.c.9. Grojins de jure belli & packs, 
þ2. 6-20. /eF.19. #n fine. V. 


V. REMARK. 


The Moraliſts in a, the Queſt. Whether Ebriety cars 
excuſe.or extenuate a Fault? 8 | 
do 44 + Dion by- , onninr's Mr Hy, 
twixt Actual, and Habitual ch 55 
Drunkenneſs : The former is, when any Man beſide 
Intention, being ignorant as well of the Weaknels of 
his Brain, as of the Strength of the Liquor, is overcome 
with it. The latter is, when a Man is delighted with it, 
and knqwingly, and willingly, makes himſelf Drunk. 
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That of Actual Drunkenneſs does, they ſay, ſomewhat \ 


excuſe and extenuate the Fault ; and conſequently, there 
is allowed ſome mitigation of the Puniſhment : But'that . - 
which is termed Habitual Drunkenneſs, does not at all 
excuſe the Fault committed,nor mitigate the Puniſhment, 
And this is that which Pittacus intended, when he enacted 
a Law, That ſuch a Perſon as ſhould commit a-Fault in 
a drunken Fit, ſhould be liable to a double Puniſhment 3 
one for his Drunkenneſs, and the other for his Ignorance ; 
For as in the Wine there is Poylon, ſo in a voluntary Igno- 
rance there is a heinous'Offence. 


VI REMARK. 


This kind of Non compos mentis, according to our 
Law, ſhall give no Priviledge, or Benefit, to him, or his 
Heirs, in Civil Matters : And as for Criminal Matters, a 
Drunkard, who is YVoluntarius Demon, hath no Privi- 
ledge thereby 3 but what Hurt, or Ill, foever he doth, his 
Drunkenneſs doth aggravate it : Ommne Crimen Ebrietas, 
& incendit, & detegit, Coke in his Comment on Litrle- 
ton, ſect. 405. &. 247. a. | 
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SECT, "nl. 


The Queries with their Solutions, recating 16 to. 
him that is Drunken. 


I QUERY. 


Whether « Man's Drunkenneſs can be any _ Plea in 
in the Courts at Weſtminſter, citber in Crimizal, or 
Civil Atts ? 


SOLUTION. 
11 ES HE Jud » in Beverley's Caſe, tho* they have 
a drunken Man to be, for the time, a 
> 

4 Co. 125. 8. Beverley's Caſe that 
ef Non compos mentis. Drunkenneſs ſhall- not ex- 

tenuate his At, or Offence, 
nor turn to his Avail, but it is a great Offence in it elf, 
and therefore doth aggravate his Offence, and doth not 
derogate- from the thing he doth in that time , and 
that in Caſe as well touching his Life, 25 his Goods, 
Chattels, or Lands, or ay other thing , concerning 
him. - 

The Rule, Neceſſtas inducit privoiiegium quoad Furs 
privata, doth vouchſafe to 4 wed xg 
admit an Exception, when ;... + Mis Ka 5. 8.25 
Ls doth intend ſome xi, 1639. 


Fault, 
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Fault, or Wrong, in the Party that hath brought him- 


| {elf into the necellity 3 ſa:that is Neceſſtas culpabilit'3 as 


for Example : If a Mad-man commit Felony, he ſhall 
not loſe his Life for it, be- 

cauſe his Infixrmity came by co, Lit f. 247. 6. 

the At of God : But if a : 

drunken Man commit a Fe- 22 A. 7. 31. 

lony, he ſhall not be excu- 

ſed, becauſe his ImperfeQtion came by his own default ; 
For the Reaſon, and Loſs of Deprivation of Will, and 
EleQion by Neceility, and by Intirmity is all one, for the 
lack of [ Arbitrium Solutum,] is the Matter : And theze- 
fore gs Infirmitas culpabilis exculeth not, no more doth 
Neceſſitas. culpabiliss " 


So that it appears, that if: one through his own fault 
becomes Non compos mentis,or Mad ; and that if through 
the Violence of the ſame Madneſs, he hurt another, he 
hath therein committed a Crime, and deſerves to be pu- 


EQUERY. 


A Drunken Perſon, whether he may make a Teſta- 
ment ? | 


SOLUTION. 


He, (faith Swinburn) that is overcome with Drink, 
during the time of ONE 3 
kennels, is compared to a Treatiſe of Teftaments, and | 
Mad-man ; and therefore, . Wil, ED _ 6. * 
if he make his Teſtament 
at that time, it is void in Law : Which is to be under- 
ſtood, whien he is 'y exceſſively drunk, that ht is utterly 
deprived of the uſe of Reaſon and Ri oO 

k Tr 


124 The Latv of Nor Comps? Memis: - 
therwiſe, if he be not clean ſpent, albeit his Underſtand- 
ing be obſcured, and his Memory troubled, yet may he 
make his Teſtament being in that Cale. 


We will ſubjoyn to what Swinburn has faid for the 
Solution of our Queſtion, - the Words of Dr. Godolphin 
which are to the ſame effec, 


Such as are drunk, during the time of being drunk, 
can make no Teſtarnenc 
Orphen's Legacy, Part 1. c.8. that ſhall be good in Law 3 
$ RES. 26. - yet underſtand (fays he) this 
.- tsonly when he is fo exce(- 
; F vely drunk, that he is altogether / av r for-the time, 
of the uſe of Reaſon and Underſtanding, being, accord- 
ing to the Flagon-phraſe, as it were, dead drunk : For if 
he be but ſa drunk, that his Underſtanding is but ſome- 
what clouded, and obſcured,” and his Memory troubled, 
he may in that Caſe, make his Teſtament, and it may be 
good in Law, He therefore that is but exhilarated with 
Liquor, and thereby doth but ſomewhat deviate from | 
the Rule of right Reaſon, is not the Perſon whom the 
Law renders at that time Inteſtable ; but he who by a 
continual Cuſtom of Toping, or by ſuch an Exceſs of | , 
Drunkenneſs, hath lo exiled his Intelle&s, that he hath 
as it were, totally loſt the Rational, and reſerved nothing 
to himſelf, but the Animal. 


Concerning the drunken Man O Will, ſee more in Vaſ- 


quez, de Succeſſe Cree. lib. 2. ſeft. 13. Requiſ. 7. n.8, |. 
& Simon de pratis de inter. wit. vol. lib. 2. dub. 1. ſo 
Inc. 4. n. 22. 
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I QUERY. 


Such as violate, the good Name of others,with opprobrious 
Words, through Weakneſs of their Brain, either by 


Frenzy, Drink, or other Lig htneſs, how are they to © 


| be dealt withal © 
SOLUTION. 


The Lawyers tell us, That defamatory Words are ut- 
tered , cither upon ſome | | 
Ridley's View of the Civil and 


\Rancour and Malice , by ic 4 
ſome that envy another , ARE Ns Part 3. c4p.7. 


with intent to defame him, + | 

and ſpread abroad a Matter of Diſgrace upon him 3 or in 
ſome ſcoffing and jeſting manner, fo as facetious and 
merry Men uſe to do, to make the Company merry 
wherein they .are 3 or they are ſpoken by ſome that have 
ſome Weakneſs, or Diſtemperature in their Brain, either 
by Frenzy, Drink, or other Lightneſs, or by any Raſh- 
neſs in their Tongue. 


7. If the Cauſe of ſuch Words be Rancour, or Malice, 
then are they alcogether to be puniſh'd, for that there can + 
be no juſt Excuſe made for them. * 


2, If they be ſpoken in a jelting manner, to make the 
Company merry, if it be-in a fine fort delivered, it is b 
Ariſtctle held to be a Ver- | 
tue * ; but ifit be in home- bn Greek, "Eu]camania ; 
ly and groſs ſort delivered, Ztin, Urbaniras. 
then is it accounted to be a 
kind of Rudeneſs, or Ruſticity z but whether way , ſo 
ever they be uttered, there is for the moſt part no advan- 
tage taken againſt them 3 unleſs thereby there follow _ 
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Laſus Noxius in Culpa ef, Dir. 
2. 10,D. 47. 2. 50. 4. 


good Name is hurt, or any Crime impoſed 
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are broken ; 
for then axe they not with- 
out blame : Neittier can 
that be called a Jeft, or 
Sport , whereby | fo 
m. 


upon 
3. The like may be pronounced of ſach as ſpeak hardly 


of any, by the Lubricity of 


* Nam O& pcrſenam ſpetan- 


dum efſe, an it facere, & 
@n ante quid fecerit, & an cogi- 
taverit & an ſana mentic furrit, 
nec lubricum hin ad pe- 


nam facile trahendum et. 
Quamquam ii temerarii digni 
pana fnt, tamen ut inſanis par- 
cendum ef. D. 48. 4. 4. 3- 


their Tongue, or Weaknels * 
of their Brain , Gy 
Frenzy, or Drink, who for 
that they are not thought 
to ſpeak ſuch Words mali- 
ciouſly, paſs for the moſt 
part unpuniſhed * ; no, tho? 
a Man in this Cafe ſpeak ill 
of the Prince himſelf : And 
the Civil Law is fo far from 


taking hold of ſuch Words in theſe Caſes, that the Ro- 
- mas Emperors themſelves, viz. Theod. Arcad. and Ho- 
norius, have in an ancient Conſtitution, extant inthe Code 
of Fuſtinian, ſaid of them thus: 


C. 9. 7. Lex wnic. Siguis Im- 

peratori malediderit. | 

- + Drunkenueſs, Temulentw, 
Drunken, Cup-ſhot ; of ſuch ſee 

more, D. 48. 3. 12. D. 48. 19. 

1.2. D. 49.16. 6. 2. 


pena nolumus ſubjugari, ne 


Siquis Modeſtie neſcins, 
& pudoris ignarus, impro- 
bo, petulantique maledifto 
noma noſtrs trediderit la- 
ceſſenda,ac temulentia f tur- 
bulentus obtreftator tempo 
rum noft rorum fuerit, eun 


que durum aliquid, nec aſpe- 


rum volumus ſuſtinere : Zuoniam ſi ex levitate proceſſe- 
rit, comemnendum eft : Si ex inſania, miſeratione dig niſ- 


$4 ab injuris, re- 
m* : If any Man 
eror, if 


of 


"REN 
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7 hall Kb </x the wholeTraRwith a remarkble Fx © 
ample that I have met with- | = 
and ' which 1 cannot here Pedh Do in his "£8 
m Silence ; and 'tis. French Academy, c. 36 
of, Prudence of Dionyfi- 
Þf + ax, the Elder, King of Syracuſe, in puniſhing evil Spea- 
| kers : © This King being told, That two young Men, as. 
; i offs Nagy 2 many out- 
| © rageous Words of his Majeſty ; The King invited them 
© both to perceiving, that one of them, af- 
* ter he Nx Lite Wine foto hi Head, ora. 
* and committed much Folly ; and that contrariwiſe, the 
other was very ſtayed, and drunk but a little, the 
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next Serjeants-Inn, in Chancery-Lane. 


. 

'T HE. Reports of Wil/;am Benloe, Serjant at Law, and W:l. 
- Daliſon, one of the Judges of the Court of King's-Bench. 

Price f2 -.. 

Sir Orl, Bridgman's Conveyances, being fele& Precedents of 
Deeds and Inſtruments, concerning the moſt conſiderable E- 
ſtares in England; drawn and approved by that Honourable Per- 
ſon in the time of his Pra&tice. 3d Edition with Addir. Pr. 12 s. 

Cowell's Interpreter of the Law-Terms. Price 10 5. 

Hobart's Reports. 12 5. 

Bulſtrode's Reports. 3o 5. 

Caſes in Parhament upon Writs of Error. 8 - 

Coke's Inſtitutes, 2d, 3d, and 4th Parts. 

 Pl/owaen's Reports. 20 s. 7 

A Book of Entries of Declarations, Pleas, Replications, Re- 
joinders, Ifſues, Demurrers, and the other Parts of Pleading in 
Attions of Account againſt Bailiffs and Receivers, on the Caſe 
upon Speci-l Agreements, ContraQts, and Promiſes, or for Torts, 
General and Speci?], upon Breach of Statutes, and Covenants 1n 
Debt againſt Sheriits, and other Officers, or upon Awards, Spe- 
cialties, &c. in Eje&tments, Aflaulrs, Battery, Falſe Imprilon- 
ment, Treſpaſs, or Trover Entry of Writs of Error, with all 
the Proceedings in the ſame upon Judgment, in the Courts ſu- 
periour and inferiour, in England and Ireland. 7 5. 6 4 

A Compleat Guide for Juſtices of Peace, according to the beſt 
approved Authprs, In T'wo Parts. The Firſt containing the 

| Common and Statute Laws relating to the Office of a Juſtice of 
the Peace. The Second conſiſting of the moſt Authentick and 
Uſeful Precedents, which do properly concern the ſame. ,B 
F. Bond, of Greys- Inn, Elq; The Second Edition much enlarged, 
and continued down to this Time. To which is add<d, A Ta-' 
ble referring to all the Statutes relating to a Juſtice of Peace. 
By E. Bohun, Eſq; G5. 

Ars Transferendi Dominiam : Or, A Sure Guide to the Cons 
veyancer. Conſiſting of many Obſervations, and various Que- 
ſions, with their Reſolutions, relating to Feoffments, Grants, 
Fines, Common Recoveries, Exchanges, Releaſes, Confirmati- 
ons, Attornments, Surrenders, Bargains, and Sales, and De- 
viſes. By 7. Brydall, of Lincols's-Inm, Elq; 3 5. 6 d. 

The New Atlas : Or, Travels and Voyages in Europe, Aſia, Afrua, 
and America, through the moſt renown'd Parts of the World.wiz. 
From England to the Dardane!les, thence to Conſtantinople, Egypt, 
Paleſtine, or the Holy Land, Syria, Meſopotamia,. Chaldea, Perſia, 
Eaſt- India, China, Tartary, Muſcovy; and by Poland, the German 
Empire, Flanders, and Holand, to Spaiz, and the Weſt- Indies : 

key - 0. > With a brief Account of £:1opra, and rhe Pilgrimages tb Mechs 
EE rand Medina, in Arabia, &c, By an Engiiſh Gentleman, &«. 3 s. 
© 


